IN THE DISTRICT COURT OF JOHNSON COUNTY, KANSAS

TENTH JUDICIAL DISTRICT
CIVIL DEPARTMENT
CHARLES G. KOCH and )
DAVID H. KOCH, )
Plaintiffs, )
) 12CV02830
v. ) Case No.
) K.S.A.Chapter 60 /7
CATO INSTITUTE, )
JOHN C. MALONE, )
LEWIS E. RANDALL, )
DONALD G. SMITH, and )
WILLIAM A. DUNN )
Defendants. )

AFFIDAVIT OF CHARLES G. KOCH
State of Kansas )
) ss:
County of Sedgwick )
Charles G. Koch, being duly sworn, deposes and says:

1. My name is Charles G. Koch. In 1974, I founded the Charles Koch Foundation, which
was converted two years later to Cato Institute (“Cato” or “the Institute™), a non-profit
shareholder corporation incorporated under the laws of Kansas. I provided the seed
money for the Institute, and I have been a Cato donor through 2010.

2. Iam a shareholder of the Institute under the Shareholders Agreement. (Ex. 1
(Shareholders Agreement).) As a shareholder, I have certain rights authorizing me to
vote for director candidates for the Institute. See Ex. 2 (Cato Institute By-Laws).

3. Tam also a member of the Board of Directors of the Institute (“Board”).

4. The Institute had four (4) shareholders up until late last year—myself, David Koch, Cato
President Edward Crane, and William Niskanen. In October 2011, Mr. Niskanen died.
Prior to Mr. Niskanen’s death, each of the four shareholders held a 25% voting interest in
the Institute under the Shareholders Agreement.
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At the time of Mr. Niskanen’s death, and up until Thursday, March 22, 2012, the Board
had sixteen (16) directors.

The Board is “staggered.” Each director’s term is two years, with half the members
elected at each year’s annual shareholders’ meeting.

After Mr. Niskanen’s death, a disagreement arose among Cato’s remaining shareholders
as to the disposition of Mr. Niskanen’s shares. Under the Shareholders Agreement, Mr.
Niskanen’s shares are obligated to be offered to the Institute for repurchase or, if the
Institute declines, to the remaining three shareholders on a proportional basis. Mr. Crane
and Mr. Niskanen’s widow Kathryn Washburn (who is also Personal Representative of
Mr. Niskanen’s estate under his will), along with Cato Chairman, director, and officer
Robert Levy (“Mr. Levy” or “the Chairman”), have taken the view that Mr. Niskanen’s
shares can be transferred to Ms. Washburn without first being offered to the Institute and
then to the other shareholders. The Cato Institute Board of Directors Handbook names
Ms. Washburn as one of the four shareholders. See Ex. 3 (Mar. 9, 2012 Screen Capture
of “SaveCato.org Website™); Ex. 4 (Cato Institute Board of Directors Handbook, at p. 1).

Notwithstanding this position, the Chairman has acknowledged publicly that, under the
terms of the Shareholders Agreement, upon the death of a shareholder “the shares have to
be sent back to the corporation for repurchase.” See Ex. 5 (Transcript of Mar. 9, 2012
Robert Levy Interview on the Bob Harden Show, 7:19-21).

David Koch and I, through our representatives, attempted to negotiate with Mr. Crane
and Mr. Levy to resolve our disagreement over the meaning of the Shareholders
Agreement. Initially, Crane and Levy agreed to negotiate and agreed to a “standstill”
agreement under which the December 2011 meeting of Cato’s shareholders was delayed.
See Ex. 6 (Standstill Agreement and Emails Agreeing to It).

Our efforts to engage Mr. Crane and Mr. Levy in negotiations have not been successful.
Indeed, Mr. Levy recently announced his intention to frustrate the clear terms of the
Shareholders Agreement, saying that “[i]t’s time to . . . adopt a governance structure for
Cato that eliminates the prospect of Koch control.” (Ex. 7 (Mar. 12, 2012 Robert Levy
Statement).) And Mr. Crane has confirmed his personal objective to “eliminate” the
Shareholders Agreement. See Ex. 8 (March 13, 2012 Email from Ed Crane to Cato
Donors).

In order to resolve this disagreement, David Koch and I brought a declaratory judgment
action (the “Declaratory Judgment Action”) in the District Court of Johnson County
Kansas on February 29, 2012, seeking to confirm our rights as to Mr. Niskanen’s shares
under the Shareholders Agreement. (Ex. 9 (Declaratory Judgment Petition).)

On March 1, 2012, the Institute’s annual shareholders’ meeting was held for the purpose
of electing eight directors to the Board. Mr. Levy, in his role as Chairman, and the
corporate secretary were to count the ballots.  On multiple occasions prior to that
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meeting, we asked for it to be delayed, but Mr. Levy refused.

At the shareholders’ meeting, Mr. Crane and Mr. Levy asserted that Ms. Washburn had
the right to vote Mr. Niskanen’s shares in the election of directors. Had Ms. Washburn
not been allowed to vote them, that is, had Mr. Niskanen’s shares been either offered to
(and repurchased by) the Institute or offered to (and purchased by) the remaining three
shareholders as set forth in the Shareholders Agreement, David Koch and I would have
had a 2/3 voting interest in the selection of directors. As a result, we would have selected
a majority of the eight directors up for election.

David Koch and I, by proxy, objected to Ms. Washburn’s participation in the meeting.
The Chairman, over our objection, recognized Ms. Washburn’s votes for directors.

The effect of the Chairman’s recognition of Ms. Washburn’s vote was this: of the newly
elected directors, four were chosen by the votes cast by David Koch and me, and four
were chosen by votes cast by the Crane/Washburn/Levy group. The result was a Board
divided into nine persons aligned with Crane/Washburn/Levy (“the Crane/Levy Faction”)
and seven persons elected by David and me.

David Koch and I participated in the election under protest and cast two sets of ballots.
One set reflected the choices we would have made had there been three voting
shareholders; the other set reflected the choices we were forced to make given the
Chairman’s claim that Ms. Washburn had voting rights.

On March 2, 2012, one day after the shareholders’ meeting, Mr. Levy announced his
intention to call a special meeting of the Institute’s Board of Directors. (Ex. 10 (March 2,
2012 Email from Robert Levy).) His email stated the purpose of that meeting was “to
update the board regarding recent board changes, a pending lawsuit, and their
implications for Cato’s ongoing operations.” Id. A few days later, Mr. Levy decided that
the Special Board Meeting would be held on March 22, 2012, although he did not
confirm that other directors would be available at that time. Even after he was made
aware that certain directors had scheduling conflicts, Levy did not change the meeting
date.

On March 19, 2012, approximately 72 hours before the scheduled meeting, at my request
Mr. Levy circulated a meeting agenda (“the First Agenda”). That agenda proposed that
the Board “consider” creating a special litigation committee for the Declaratory Judgment
Action, that it “consider” modifying certain by-laws provisions, and that it “consider
alternatives to involve important donors and supporters . . . including . . . having them
become members of the board of directors.” See Ex. 11 (March 19, 2012 Email from
Robert Levy and First Agenda).

The Agenda failed to clarify whether there would be votes on any of the topics to be
considered, and, if so, which ones.
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In response, I wrote to Mr. Levy on March 20 and, with reference to the concept of a
special litigation committee, pointed out that Mr. Levy’s status as an interested person in
the litigation, given his very public support for the Crane/Washburn position, made it
inappropriate for Mr. Levy to serve on it. (Ex. 12 (March 20, 2012 Email from Charles
G. Koch).)

T also requested greater specificity as to whether agenda items being “consider[ed]”
would actually be brought to a vote. Id.

Additionally, I asked whether it was “contemplated that the board would seek to increase
the size of the board and appoint new, additional members to the board[.]” Id.

Finally, I identified a need for sufficient time to consider any changes to Cato’s structure
and noted that Mr. Levy and other directors had a fiduciary duty to Cato and all of its
shareholders. Id.

The Chairman replied by email on March 21, approximately 24 hours before the
scheduled meeting. That reply contained a revised meeting agenda (“the Revised
Agenda™), which added an additional topic (relating to an additional by-laws provision to
be discussed). The Revised Agenda otherwise preserved the First Agenda’s language to
the effect that the enumerated issues would be “consider[ed].” (Ex. 13 (March 21, 2012
Email from Robert Levy and Revised Agenda).)

With respect to the question of who should serve on a special litigation committee, Mr.
Levy answered that “[t]he focus should be on the qualifications of the committee
members, not how the members are elected.” Id.

Later, that night, at approximately 9:10 p.m. CDT, Mr. Levy sent an email attaching two
proposed Board resolution documents. The first document (“the SLC Resolution”)
contained a series of resolutions relating to the creation and terms of a special litigation
committee. It was complex and included provisions relating to the powers of the
committee and the relationship of those powers to the powers of the Board itself. See Ex.
14 (March 21, 2012 Email from Robert Levy and Resolutions).

The second document (“the By-Laws Resolution™) proposed several changes to existing
language in the Institute’s by-laws Id.

These proposed resolutions were sent and received less than 18 hours before the start of
the March 22 Board meeting. Notably, there was no proposed resolution relating to the
addition of new director positions, and no indication that the directorships would be filled
the next day. And there was no resolution or invitation affording David Koch or me
(notwithstanding our director-selection voting rights under the Shareholders Agreement)
any opportunity to propose such candidates chosen for additional Board seats.

I responded to the Chairman’s email the next morning, March 22, 2012, the day of the
Board meeting. In light of the fact that there were only several business hours available
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before the start (2:30 p.m. EDT) of the Board meeting, I pointed out that it was not
possible to do what my (and other directors’) fiduciary duties required in such
circumstances—to evaluate the terms of the proposed resolutions and assess their
implications for both the Institute and the individual directors. I asked Mr. Levy to defer
consideration of the SLC Resolution and By-Laws Resolution until sufficient time to
study the resolutions and obtain advice about them could occur. (Ex. 15 (March 22, 2012
Email from Charles G. Koch).)

I also noted that the Chairman had failed to respond to my direct question, set forth in my
March 20, 2012 email to him, concerning his intention (or not) to bring a resolution
relating to expanding the Institute’s Board by adding newly created director positions. I
stated that I had not received notice that such an issue would be set for a vote and noted
that to conduct such a vote and to name additional Board members at this time, while the
legal question of shareholder rights to choose directors was pending before a court, would
interfere with director-selection rights under the Shareholders Agreement. Id.

Mr. Levy did not respond to my comments.

I participated in the Board meeting by telephone, noting that my participation was under
protest. Votes were taken on the SLC Resolution and the By-Laws Resolution. At the
meeting Board member Kevin Gentry objected to the proposed composition of the special
litigation committee, pointing out (i) that of the three members, only Levy had legal
training and others on the board with legal training should be considered; (ii) that Levy
had served as Ms. Washburn’s proxy at the March 1 shareholders’ meeting; and (iii) that
Mr. Levy’s public comments indicated that he had prejudged the dispute.

For these resolutions, as with others, Mr. Levy first presented the resolution, and then,
before the vote was actually taken, Mr. Levy communicated to the other Board members
his intention to vote either for or against the particular resolution. None of the seven
directors who voted in support of Crane and Levy at the meeting contributed to the
discussion in any meaningful way; nor did any of these members ask questions about the
proposals on which we were asked to vote.

As to the SLC Resolution and the By-Laws Resolution voted on at the March 22, 2012
Board meeting, I do not believe that I received the notice or opportunity to review them
necessary to enable me to exercise my fiduciary duties fully, fairly, and properly and to
cast my votes on the resolutions in the best interests of the Institute.

Although T had twice requested notice of the Chairman’s intention to vote on any
resolution on newly created directorships, and although the Chairman had twice ignored
my requests for notice, at the Board meeting he proposed a resolution to create four new
directorships. By a 9-7 vote, with all members of the Crane/Levy Faction voting in favor,
the Board created these positions.
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The four persons voted in as holders of the newly created director positions were:
William A. Dunn, John C. Malone, Lewis E. Randall, and Donald G. Smith.

T'understand that directors of a non-profit corporation have certain fiduciary duties of
loyalty and care that must be exercised after due consideration in the best interests of the
entity and its shareholders.

As to the resolutions creating new directorships and filling those positions, I do not
believe that I received the notice or opportunity to review them necessary to enable me to
exercise my fiduciary duties fully, fairly, and properly and to cast my votes on those
resolutions in the best interests of the Institute.

I understand that with regard to the new directorships, two are for a term ending in
December 2012. The other two are for a term ending in December 2013,

The effect of this process is to create a board in which 13 directors are aligned with the
Crane/Levy Faction and seven are not.

I believe these newly created directorships were established for the purpose of
maintaining the Crane/Levy Faction’s majority control over the Board in the future so as
to frustrate our one-half or (if we succeed in the Declaratory Judgment Action) two-thirds
interest to select the Institute’s directors under the Shareholders Agreement.

The annual shareholders’ election of new directors is scheduled for December 2012. The
eight directors who were not elected on March 1, 2012, will be up for election at that
meeting.

Assuming the Declaratory Judgment Action is not resolved in full by that time, the
Chairman can be expected to recognize David Koch and me as having a 50% voting
interest in director selection and to recognize that Crane and Washburn together have a
50% voting interest.

Had the Crane/Levy Faction not added newly created directorship positions, the
December 2012 election would choose eight board members. Of the eight then up for
reelection, five are presently aligned with the Crane/Levy Faction and three are not. For
those eight positions, four would be chosen by the Crane/Levy Faction; four would be
chosen by David Koch and me. The expected effect would be to shift the 9-7 Crane/Levy
Faction majority to a balance of 8-8.

Had the Crane/Levy Faction not added newly created directorship positions, and if the
Declaratory Judgment Action were resolved in our favor by December 2012, David Koch
and I would have votes sufficient to elect two-thirds of the Board members at the
December 2012 meeting. This would reduce the strength of the Crane/Levy Faction from
nine to six directors.
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By adding four new directors aligned with Crane/Levy Faction, they have created a
situation in which ten directors will be completing their terms in December 2012 (eight
will be completing two-year terms; two will be completing the newly created through-
December-2012 terms). With each side able to choose five of the ten open directorships,
then—unless by that time there has been a judicial resolution of the Declaratory
Judgment Action favorable to David Koch and me—the present 13-7 majority can be
expected to shift, at most, to an 11-9 Crane/Levy Faction majority after the December
2012 election.

The foreseeable and, it appears, intended effect of the changes engineered through the
votes to create and fill new directorships will be to deprive David Koch and me of the
benefit of the voting interest in director selection created by the Shareholders Agreement
until at least December 2013, and possibly indefinitely—notwithstanding our entitlement
under the Shareholders Agreement to vote either 2/3 of the shares (assuming success in
the Declaratory Judgment Action) or, at a minimum, one-half of the shares (indisputably
our present right).

On March 23, 2012, the day after the Board meeting, I received an email from the
Chairman. In that email he stated that he would “continue to take” similar measures in
the future. (Ex. 16 (March 23, 2012 Email from Robert Levy).)

Iunderstand Mr. Levy’s communication to mean that he will continue to take measures
to perpetuate his and Mr. Crane’s control of the Institute and will continue to take
measures to disenfranchise shareholders and deny them rights conferred by the
Shareholders Agreement.

On March 26, 2012, I responded to Mr. Levy’s email communication of March 23. (Ex.
17 (March 23, 2012 Email from Charles Koch).



I hereby certify that the foregoing statements made by me are true. I am aware that if any
of the foregoing statements made by me are willfully false, I am subject to punishment.

B, L

Charles G. Koch

Subscribed and sworn to (or affirmed) before me on this § 4 day of April, 2012 by
Charles G. Koch, personally known to me or proved to me on the basis of satisfactory evidence
to be the person who appeared before me.

Notary:g;blic (

KAY L. SPENCE
NOTARY PUBLIC
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. SHAREHOLDBRS AGREEMENT

The undersigned, being all of the %tockholders of Cat;
Institute (hereinaftgr the "chporation"){ a nonprofit
corporation 6rganized uwnder the laws of the State of Kansas,
do hereby agree with eath other as follows: .

1. That sach of the undersigned shall Voute his stock

. in the Corporation so long as he i= a stqckholdex'in such a
way as to assure that each of the undersigned is elected to
the position of a Director on the Board of Dlrectors of the
Coxrporation. ' )

2. That each of the undersigﬁed, as a Director of the
Corpcr;tiqn and before authorizing the issunance of any of
the capital stock of the Corporation to a party who is not a
signatory hereto, will require, as a c?pditioh to any such
issuénce of such stock, that-the prosPective_ﬁew shareholﬁex'
execute a counterpart copf of this Agreement and thereby
beqémé bound to the terms and provisions hereof in the exact
same manner as the undersigned are bound. - :

3. No stockholder.of the Corporation shail have the
right or power t; pledge, hypothscate, séll or otherwise
dispose of, directly or indirectly, all or any part of hlS
shares of stock thhout first offeriig to sell such shares
as he aesires to dispose of to the Corporation for a prica

-equivalent to the price,paiq.by'such shareholder for such

shares by written iﬁstrument addressed and.delivered to the

Board of Directors of the Corporatioﬁ. Following receipt of

said written offer, said Board of Directors shall have a
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perioé of thirty (30} days in which to notify said offering
sharghdlder of the Corporation®s election to purchase such
stoeck for such price. Upon payment or tender of such priece
by the Corporation within thixty,fBO) days of such election,
the holder of such stock shall4sell and .transfer the same to
“the Corporation forthwiii. Should the rights granteqd
hereunder to the Corporation be deemed inconsistent with its
corxporate purposas,'then the rights granted hereby shall be
deemed to be granted £o the sha;eholders of the Corpoxation,
to be exercised by them in the same proportiéﬁs”és they hold
all issusd and outstaﬁding'shares of* the Corporation
exclugsive of those shares held by the shareholder desiring
to dispose of stock.

4. . That at an§'Eime a majority, by number, of the
unders;gned {hersafter the “Purchasers") desire to purchase
all the stock in the Corporation owned by one or more of the

" undexrsiguned (hereafier the ”Sel%er?), the Seller, within ten
{10} days after receiving written ﬂﬁtice of the Purchasers’
desire-from the Secretaxy of the Corporation, shall deliver
oxr gause to be delivered to the Purchasexs share certificates,
representlng a11 the stock in the Corporation owned by the
Saller,.duly endorsed for transfer, against payment by the

-Purchasers to the Seller of the amount-paié for all swuch
stock by the Seller. The Purchasers shall acquire the stock
of the Seller in the.proportions that their respectiva stock
‘holdings in the Corporation béar to the aggregate stock

holdings of the Purchasers in the Corporation, and the price

by
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paid by them to the Seller shall, as between the Purchasers,
be paid Ey them in the same propqrtioné.

5. That at any time ahy of the undersigned ceases to
be a sharsholder in tﬁe Corporation, such party, simultane~
ously.with the delivery of ghare cextificates evidanciné the

complete disposition of all shares owned by him in the

Corporation, shall submit his written resgignation as a
Pitrector of the Ceorporation.

8. . This Agreement shall be binding upon, and inuvre to
the benefit of the undersigned parties and th21r respectlve
heirg, legatees, and personal representatives of whatsocever
nature. - .

IN WITNESS WHEREOF, the undersigneé have hereunto set

their bhands this day of ’ ) , 1985,

intending to be bound hereby .only at such time as all
parties named heremnder have executed this instrument or an

exact counterpart thereof.

chafles Eoch

JN’.@. MM .

5

il e

Edward H. qkdﬁé IIY

A

WilliamJ?ﬂ yiskénen

ALL OF THE SHAREHOLDERS OF
CATO INSTITUTE
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CATO INSTITUTE

RESTATED BYLAWS: MARCH 9, 2007
AMENDED: APRIL 1, 2011

ARTICLEI
NAME, REGISTERED OFFICE, AND REGISTERED AGENT

Section 1. Name

The name of this corporation is the CATO INSTITUTE.

Section 2. Registered Office and Registered Agent

The address of the registered office of this Corporation is 6901 College Boulevard,;
Suite 500; Overland Park, Kansas 66211. The name of the registered agent of this Cor-
poration at that address is PW & S Agent Services of Kansas, Inc.

ARTICLE LI
SEAL AND FISCAL YEAR

Section 1. Seal

The Seal of this Corporation shall have inscribed on it the name of the Corporation
and the words “corporate seal, Kansas.” Said seal may be used by causing it or a facsi-
mile thereof to be impressed or affixed or otherwise reproduced.

Section 2. Fiscal Year

The fiscal year of this Corporation shall begin on April 1 and end on March 31.
[Amended 3/9/07] '

ARTICLE III
SHAREHOLDERS’ MEETINGS

Section 1. Place of Meetings

Meetings of the shareholders shall be at the registered office of the Corporation or
any other place (within or without the state of Kansas) as the board of directors or share-
holders may from time to time select.

Section 2. Annual Meeting



An annual meeting of the shareholders shall be held on the first business day of the
month of Pecember; the shareholders shall elect a board of directors and transact other
business. If an annual meeting has not been called and held within six months after the
time designated for it, any shareholder may call it. [Amended 1/14/06]

Section3. ~ Special Meetings

Special meetings of the shareholders may be called by the president, by a majority
of the board of directors, or by the holders of one-tenth or more of the shares outstanding
and entitled to vote.

Section 4. Notice of Meetings

A written, printed, or electronic notice of each shareholders’ meeting, stating the
place, day, hour, and means of remote communication, if any, of the meeting, and in the
case of a special meeting, the purpose or purposes of the meeting shall be given by the
secretary of the Corporation or by the person authorized to call the meeting to each
shareholder of record entitled to vote at the meeting. This notice shall be given at least
twenty days before the date named for the meeting (unless a greater period of notice is
required by law in a particular case) to each shareholder by United States mail, electronic
mail, facsimile, or telegram, charges prepaid, to the postal address, electronic mail ad-
dress, or facsimile number appearing on the books of the Corporation. Such notice: (i) if
mailed, shall be deemed given when deposited in the United States mail, postage prepaid,
directed to the shareholder at such shareholder’s address as it appears on the records of
the Corporation; (ii) if given by facsimile telecommunication, shall be deemed given
when directed to a number at which the shareholder has consented to receive notice; and
(iii) if given by electronic mail, shall be deemed given when directed to an electronic
mail address at which the shareholder has consented to receive notice.

[Amended 4/1/11]

Section 5. Waiver of Notice

A shareholder, either before or after a shareholder’s meeting, may waive notice of
the meeting; and his waiver shall be deemed the equivalent of giving notice. Attendance
at a shareholder’s meeting, either in person or by proxy, of a person entitled to notice
shall constitute a waiver of notice of the meeting unless he attends for the express pur-
pose of objecting to the transaction of business on the ground that the meeting was not
lawfully or convened.

Section 6. Voting Rights

At every shareholders’ meeting the holders of shares of common stock shall be
solely vested with the right to vote as provided by the statutes of the State of Kansas, and
the Articles of Incorporation of the Corporation, as amended, including the right of cu-
mulative voting for directors.



Section 7. Proxies

A shareholder entitled to vote may vote in person or by proxy executed in writing
by the shareholder or by attorney-in-fact. A proxy shall not be valid after eleven months
from the date of its execution.unless a longer period is expressly stated in it.

Section 8. Quorum

The presence, in person or by proxy, of the holders of one-half or more of the
shares outstanding and entitled to vote shall constitute a quorum at meetings of share-
holders. At a duly organized meeting stockholders present can continue to do business
until adjournment even though enough stockholders withdraw to leave less than a quo-
rum.

Section 9. Adjournments

Any meeting of shareholders may be adjourned . Notice of the adjourned meeting
or of the business to be transacted there, other than by announcement at the meeting at
which the adjournment is taken, shall not be necessary. At an adjourned meeting at
which a quorum is present or represented, any business may be transacted which could
have been transacted at the meeting originally called.

Section 10.  Informal Action by Shareholders

Any action that may be taken at a meeting of shareholders may be taken without a
meeting if a consent in writing setting forth the action shall be signed by all of the share-
holders entitled to vote on the action and shall be filed with the secretary of the Corpora-
tion. This consent shall have the same effect as a unanimous vote at a shareholders’
meeting.

ARTICLE IV

THE BOARD OF DIRECTORS

Section 1. Number, Qualifications, and Term of Office

The business and affairs of the Corporation shall be managed by a board of direc-
tors, not to exceed twenty (20) in number. None of the directors need be residents of the
State of Kansas or hold shares in this Corporation. The number of directors may be al-
tered from time to time by resolution adopted by vote of a majority of the entire board or
by the shareholders. Each director shall be elected to serve a two-year term with no more
than half plus one of the board of directors’ terms scheduled to expire in any given year.
[Amended 9/21/84, 1/14/06, 3/9/07]

Section 2. Vacancies
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Vacancies on the board of directors shall be filled by a majority of the remaining
members of the board even though less than a quorum. Each director so selected shall
serve until his successor is elected by the shareholders at the next annual meeting or at a
special meeting earlier called for that purpose. The other member or members of the
board of directors may declare vacant the office of a director who is convicted of a felony
or who is declared of unsound mind by an order of a court. :

Section 3. Removal
At a meeting of the shareholders called for that purpose the entire board of directors
or any individual director may be removed from office without assignment of cause by

the vote of a majority of the shares entitled to vote at an election of directors.

Section 4. Notice of Board Nominees

, A written, printed, or electronic notice containing the name of each nominee to the
Corporation’s board of directors shall be given to each shareholder of record entitled to
elect directors. This notice shall be given by the secretary of the Corporation or by any
shareholder at least fifteen days before the date named for the meeting (unless a greater
period of notice is required by law in a particular case) by United States mail, electronic
mail, facsimile, or telegram, charges prepaid, to the postal address, electronic mail ad-
dress, or facsimile number appearing on the books of the Corporation. Such notice: (i) if
mailed, shall be deemed given when deposited in the United States mail, postage prepaid,
directed to the shareholder at such shareholder’s address as it appears on the records of
the Corporation; (ii) if given by facsimile telecommunication, shall be deemed given
when directed to a number at which the shareholder has consented to receive notice; and
(iii) if given by electronic mail, shall be deemed given when directed to an electronic
mail address at which the shareholder has consented to receive notice.

-[Added 4/1/11]

ARTICLEV
MEETINGS OF THE BOARD

Section 1. Place of Meetings

The meetings of the board of directors may be held at the registered office of the
Corporation or (subject to Section 2 of Asticle V. of these bylaws) at any place within or
without the State of Kansas that a majority of the board of-directors may from time to
time by resolution appoint.
Section 2. Meetings

A minimum of two regular meetings of the directors shall be held annually. The

number of meetings, time and place of the meetings shall be determined by agreement of
a majority of the directors. [Amended 3/9/07] ‘



Section 3. Special Meetings

Special meetings of the board of directors may be called at any time by the presi-
dent or by any one member of the board.

Seciion 4. Notice of Meetings

‘Written notice of each regular meeting, setting forth the time and place of the meet-
ing, shall be given to each director at least two weeks before the meeting. Written notice
of each special meeting, setting forth the time and place of the meeting, shall be given to
each director at least twenty-four hours before the meeting. These notices may be given
personally or by sending a copy of the notice to each director by United States mail,
email, fax, or telegram, charges prepaid, to the postal address, email address, or fax num-
ber appearing on the books of the Corporation. [Amended 3/28/09]

Section 5. Waiver of Notice

A director may waive in writing notice of a special meeting of the board either be-
fore or after the meeting; and his waiver shall be deemed the equivalent of giving notice.
Attendance of a director at a meeting shall constitute waiver of notice of that meeting un-
less he attends for the express purpose of objecting to the transaction of business because
the meeting has not been lawfully called or convened.

Section 6. Quorum

At meetings of the board of directors a number less than the majority of the direc-
tors in office shall constitute a quorum for the transaction of business but in no case shall
such number be less than one-third of the total number of directors in office. If a quorum
is present, the acts of a majority of the directors in attendance shall be the acts of the

board.
Section 7. Adjournment

A meeting of the board of directors may be adjourned. Notice of the adjourned
meeting or of the business to be transacted there, other than by announcement at the
meeting at which the adjournment is taken, shall not be necessary. Atan adjourned meet-
ing at which a quorum is present, any business may be transacted which could have been
transacted at the meeting originally called.

Section 8, Informal Action

If all of the directors severally or collectively consent in writing to any action taken
or to be taken by the Corporation and the writing or writings evidencing their consent are
filed with the corporation, the action shall be as valid as though it had been authorized at
a meeting of the board.
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ARTICLE VI
OFFICERS, AGENTS, AND EMPLOYEES

Section 1. Officers

The executive officers of the corporation shall be chosen by the board of directors
and shall have such powers as the board of directors determine from time to time. Offic-
ers shall hold office until their successors are chosen and have qualified, unless they are
sooner removed from office as provided in these bylaws.

Section 2. Vacancies

When a vacancy occurs in one of the executive offices by death, resignation, or oth-
erwise, it shall be filled by the board of directors. The office so selected shall hold office
until his successor is chosen and qualified.
Section 3. Salaries

The board of directors shall fix the salaries of the officers of the corporation. The

salaries of other agents and employees of the corporation may be fixed by the board of
directors of by an officer to whom that function has been delegated by the board.

Section 4. Removal of Officers and Agents

An officer or agent of the corporation may be removed by a majority vote of the
board of directors whenever in their judgment the best interests of the corporation will be
served by the removal. The removal shall be without prejudice to the contract rights, if
any, of the person so removed.

Section 5. Delegation of Duties

‘Whenever an officer is absent or whenever for any reason the board of directors
may deem it desirable, the board may delegate the powers and duties of an officer to any
other officer or officers or to any director or directors. '

ARTICLE VI
SHARE CERTIFICATE AND THE TRANSFER OF SHARES

Section §. Share Certificates

The share certificates shall be in a form as may be approved by the board of direc-
tors and comformable to law. Each certificate shall be signed by the president or the
vice-president and the secretary or assistant secretary and shall be stamped with the cor-
porate seal.




Section 2. Registered Shareholders

The Corporation shall be entitled to treat the holder of record of shares as the holder
in fact and, except as otherwise provided by the laws of Kansas, shall not be bound to
recognize any equitable or other claim to or interest in the shares.

Section 3. Transfer of Shares

Shares of the Corporation shall only be transferred on its books upon the surender
to the Corporation of the share certificates duly endorsed or accompanied by proper evi-
dence of succession, assignment, or authority to transfer. In that event, the surrendered
certificates shall be canceled, new certificates issued to the person entitled to them, and
the transaction recorded on the books of the Corporation; provided, however, that no
shares of the Corporation shall be transferred on the books of the Corporation except
upon showing of strict compliance with the restrictions-on transfer imposed by the provi-
sions set out in that certain Shareholders Agreement-dated January 26, 1977, executed by
all the then member of the Corporation. ‘

Section 4. Lost Certificates

The board of directors may direct a new certificate to be issued in place of a certifi-
cate alleged to have been destroyed or lost if the owner makes an affidavit that it is de-
stroyed or lost. The board, in its discretion, may as a condition precedent to issuing the
new certificate require the owner to give the Corporation a bond as indemnity against any
claim that may be made against the Corporation on the certificate allegedly destroyed or
Tost.

ARTICLE VIII
SPECIAL CORPORATE ACTS

Section 1. Execution of Instruments

Contracts, deeds, documents, checks, notes, and instruments shall be executed by
such person or persons as the board of directors may designate.

Section 2. Voting Shares Held in Other Corporations

In the absence of other arrangement by the board of directors, shares of stock issued
by any other corporation and owned or controlled by this Corporation may be voted at
any shareholders’ meeting of the other corporation by such person as the board of direc-
tors may designate.

ARTICLE IX



AMENDMENTS

The board of directors shall have power to make, alter, and repeal bylaws at any
regular or special meeting of the board.

ARTICLE X

GRANT PROCEDURE
[Deleted 3/9/07]
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Save Cato

On March 1 Charles G. Koch and David H. Koch filed suit in a Kansas court,
with the goal of taking control of the Cato Institute board of directors under
Cato's long-dormant shareholder agreement.

The Cato community believes that if this suit succeeds, it would swiftly and
irrevocably damage the Cato Institute's credibility as a non-partisan,
independent advocate for free markets, individual liberty, and peace.

We are heartened by, the public support that immediately emerged, and
continues to come forward, for the Cato Institute, and have, in addition to
statements from principals, legal filings, fact sheets, and more, posted some of &
these expressions below.

We will continue to update this site as the events go forward and as often as the litigation proceedings permit. We
are grateful to those who share our commitment to libertarian principles, and to the integrity, independence, and
nonpartisanship of the Cato Institute.

0's Legal Position

The Cato Institute is organized as a nonprofit stoclk corporation under Kansas law. On March 1, 2012, Charles and David
Koch, two of the Institute's four stockholders, filed a lawsuit against the Institute and its other two stockholders, Edward
Crane and the Estate of Bill Niskanen, Kathryn Washburn, Niskanen's widow, was also named as a defendant, both
individually and in her capacity as personal representative of the Estate.

The Petition includes a number of allegations related to an Agreement purportedly binding all Cato stockholders. Essentially,
the Petition alleges that under the Agreement, the Estate is obligated to offer its Cato stock for purchase by the Institute.
‘The Petition further alleges that, in the event the Institute elects notto purchase the stock, the right to purchase shall be
deemed granted pro rata to the remaining stockholders. In either event, the result would be the reduction of the number of
stockholders from four to three, with David Koch and Charles Koch owning two-thirds of the outstanding stock.

The Kochs portray this dispute as a breach of contract that denies them their property rights. They ask, how could
libertarlans not honor contractual commitments and property rights? That would be a compelling argument if the underlying
premise — breach of contract — were correct. It is not. :

First, the stock owned by the Estate need not be offered for purchase by Cato until the Estate is closed, which is likely to be
early next year. The death of a stockholder does not constitute a transfer of stock subject to the Agreement. Instead, the
-Estate takes the place of the decedent as a maiter of law, without transfer. When the Estate is closed and the stock is ready
for distribution, that's when the obligation to offer the stock ta Cato is triggered: Meanwhile, the law of Kansas, where the
lawsuit was filed, provides that "persons holding stock in a fiduciary capacity are ‘entitled to-vote the sharesso held." And
Kansas courts have held that a personal representative of an estate acts in a fiduciary capacity.

Cato acknowledges that, at some point, Niskanen's stock must be tendered to the Institute, But the Agreement specifies
that Cato need not purchase the offered stock. If the board elects not to purchase, the stock is then offered to the
remaining stockholders, but only if the board deems that a purchase by Cato would have been "inconsistent with its
corporate purposes.” In other words, if the board dedlines to purchase the stock for some other reason — e.g., to honor
Niskanen's wishes as expressed in his will — the stock does not have to be offered to the remaining stockholders and may
be transferred pursuant to Niskanen's last will and testament. . . .

Finally, with respect to the Institute's governance structure: A stockholder arrangement for a nonprofit corporation is
unusual, but not impermissible. That type of structure is clearly allowed under Kansas and federal law. Moreover, the
Institute has disclosed its structure on its Form 990, filed annually with the Internal Revenue Service. Stockholders of a
nonprofit can elect the board of directors, but stockholders do not have a property right in corporate assets or a financial
interest in donations. An alternate and more typical nonprofit structure — control by "members” — involves designating
individuals as members whose function is to elect the board. In many nonprofits, the members are the directors themselves.
Thus the board, in effect, is self-perpetuating. But nothing would preclude the members from being other persons, including

http://www.cato.org/SaveCato/[3/5/2012 4:13:59 PM]




Save Cato

the same persons who are currently the Ihstitute's stockholders. In other words, the designation as a "member" or
"stockholder" of a nonprofit is not material. There are no "owners" — just persons who elect the board.

The key question for Cato is whether our board will consist of the type of individuals who for 35 years operated the Institute
as a_non-partisan, non-aligned, independent source of libertarian views on key policy questions, or individuals who might be
perceived as controlled by, affiliated with, or responsive to, Charles and David Koch as they pursue their many political and
corporate interests. : : :

In addition to filing suit, Charles and David Koch have used their existing power under Cato's long~dormant shareholder
agreement to place several major shareholders, employees, and consultants of Koch Industries and the Koch Foundation
on Cato's Board of Directors, removing several directors who have been among the organization's largest and most
steadfast financial contributors. Some of the new directors are Republican operatives and social conservatives, a poor fit
for the board of an independent libertarian think tank. .

« The officers and all the non-Koch directors of the Cato Institute are determined to resist this takeover attempt and
preserve the independence of the Institute.

« The Kochs have not been open and transparent about their intentions. They cite no criticism of the Cato Institute or its
management, and yet they have told Cato chairman Robert A. Levy that they insist on removing Cato's co-founder and
president, Edward H. Crane.

= The Kochs' goal is not to improve the stature nor effectiveness of the organization, but rather, to tumn a venerable,
independent and effective nonpartisan institution into yet another political arm of their vast empire. They told Levy that
they wanted Cato to work more closely with their organization Americans for Prosperity. As the New York Times reported
on October 30, 2011, AFP works closely ‘with Karl Rove's American Crossroads and American Action Network and with
official Republican organizations "to make further gains in the Congressional elections next year and defeat President
Obama ...they collaborate and divide up duties where possible.” .

« The non-Koch-related directors of the Cato Institute feel strongly that an independent, nonpartisan think tank should steer
clear of such associations and activities.

» The takeover attempt also comes just as Cato concludes a $50 million capital campaign and the doubling of its
headquarters building, making Cato a more valuable asset than at any point in history.

= The Kochs want to acquire Cato's reputation for independence and thoughtful policy analysis. But they cannot acquire this.
A personal, partisan, corporate takeover of Cato will destroy the reputation the Institute has built up over 35 years.

; Rele‘\r'é‘n}’i Documents - -

. Petition filed by Charles G. Koch and David H. Koch in the Tenth Judicial District of Kansas
« 2010 Form 990 of Cato Institute
. 2011 Kansas Not-for-Profit Corporation Annual Report for Cato Institute

« March 8 Statement from Charles G. Koch

jegr

_ TheResponse

. "Cato has managed the difficult feat of becoming both a fount of true-blue libertarian ideas and -a reputable source of
information even for those who don't share its views. It may be the most successful think tank in Washington.”
- Steve Chapman, Chicago Tribune

- "Over the years, Cato has successfully injected libertarian views into Washington policy and political debates, and given
them mainstream respectability."
- New York Times

. "When I read Cato's take on a policy question, I can trust that it is informed by more than partisan convenience. The
same can't be said for other think tanks in town."
- Ezra Klein, Bloomberg

« "[Y]ou should wish for an independent Cato Institute even if — maybe especially if — you're a socialist statist tool (like
me). Cato is mostly antiwar, decidedly anti-drug war, and sponsors a lot of good work on civil liberties. That ... is
basically what the Kochs don't like about them, because white papers on decriminalization don't help Republicans get
elected.”

httpfwrww.cato,org/SaveCato/[3/9/2012 4:13:59 PM]



Save Cato

- Alex Pareene, Salon

. "Cato and its brethren may have ideological agendas, but don't routinely twist the facts to suit their funders. Whatever
the legal merits of Charles Koch's suit, Cato is better off under Crane, simply because he doesn't have a $98-billion-per-
year industrial empire to oversee, Washington think tanks fall short of universities in assuring the independence of their
research, but they aren't corporate shills, either. That fragile membrane of public protection must be preserved.™
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- Boston Globe editorial
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CATO INSTITUTE

1000 Massachusetts Ave., NNW.
Washington D.C. 20001
202-842-0200

BOARD OF DIRECTORS
HANDBOOK

April 2011

MISSION STATEMENT: The mission of the Cato Institute is to increase the
understanding of public policies based on the principles of limited government,
free markets, individual liberty, and peace. The Institute will use the most
effective means to originate, advocate, promote, and disseminate applicable policy
proposals that create free, open, and civil societies in the United States and

throughout the world.

CONTENTS ‘ Page
Officers, Directors, Committees, and Shareholders 1
Shareholders’ Agreement - 2
BYIaWSs .cccccerniressnrernesacsncasasnasens 4
Articles of INCOTPOrAtioN ...vceneerrcrnrserserscsensansasonssnerassessosasssasseseessensacsanseses 12
Audit Committee Charter .....eeevensrerrrrerescnssscsssnnsses . —
Executive Committee Charter ....ceceveeeeeee " cevassssnesssssene 17
Governance & Nominating Committee Charter 19
Investment Committee Charter 22
Conflicts of Interest & Documentation Policy 24
Document Retention & Destruction Policy ... w32
Ethics & Business Practices Violation Reporting Policy .....cccccecrererencnens 39
Investment POLCY «.occesscerssnscrassarnisasnesnssesessssensssssssonssssessssnasssassansaessssessasae 42
Emergency Succession Plan .....cceeeeenee sevessssssssrssntessessanissnansssnernnsens 43
Sexual Harassment PoliCY ...cccccccescrrrscnrencsnscossersoasacssosssssososssssscassssssasossssss 45
Restrictions on Political and Lobbying Activities 46
401(k) Investment Policy........... . 48
Gift Acceptance PoliCY c.cceereerscscasncnscssscssoscncsessisacsesesnnsesansesnones 51

PrROZEFRENEOAET AP



Cato Institute

Officers, Directors, Committees & Shareholders

Board-Elected Officers
Edward H. Crane

David Boaz

William Erickson
Antheny Pryor

Directors

K. Tucker Andersen

Frank Bond (emerituas)
Edward H. Crane
Richard J. Dennis

William Dunn

Kevin Gentry

Ethelmae C. Humphreys
David H. Koch

Robert A. Levy (chair)

John C. Malone
Nancy Pfotenhauer
Lewis E. Randall
Howard S. Rich
Donald G. Smith
Kathryn Washburn
Jeffrey S. Yass

Fred Young

Board Committees

Executive
Audit
Investment

Governance/Nominating

Unassigned

Shareholders

Edward H. Crane

Charles Koch
David Koch

Kathryn Washburn

Title
President

Executive Vice President
V.P. - Finance & Admin.

Secretary

Home

860-868-2116
212-787-8666
410-472-2770
703-531-1452

561-833-9150

703-503-8895

239-566-7139
828-670-1611

703-242-0197
360-331-5598
267-687-7002
410-651-0944

262-639-9302

Work
646-556-6661

410-560-0222
202-789-5291
312-834-0696
772-781-3253

202-737-8377
417-624-6644
212-319-1100

720-875-5201

360-331-5541
215-546-0501
212-284-0993

610-617-2966
262-632-3310

Phone

202-789-5291
202-789-5290
202-789-5255
202-218-4618

Cell

202-821-8988
772-486-0800

202-669-7385

240-604-5000

703-585-0998
206-715-4609
917-923-6654
202-997-3912

262-758-T787

Email
ecrane@cato.org
dboaz@cato.org
erickson@cato.org

apryor@cato.org

Email
Tucker@abovealladvisors.com

frankbond.fgi@verizon.net

ecrane(@cato.org

c/o mspencer@cdcommodities.com
Bill@dunncapital.com
BillsHome@dunncapital.com
kevin.gentry@kochps.com
Ethelmae Humphreys@tamko.com
kochld@kochind.com

david koch@kochchemtech.com

rlevy@cato.org

mif@libertymedia.com
nancy@mediaspeakstrategies.com
randall@whidbey.com
HowRch@cs.com
dsmith@donaldsmithandco.com
kathwashl@gmail.com
yass@susq.com

fyoung@tds.net

Andersen, Humphreys, Koch, Levy (chair), Rich
Dennis, Randall (chair), Rich
Andersen, D. Smith (chair), Yass

Humphreys, Randail, Young (chair)
Crane, Dunn, Gentry, Malone, Pfotenhaner, Washburn

Shares
16
16
16

16

Phone

Email

202-789-5291 ecrane@cato.org
kochc@kochind.com
212-319-1100 kochld@kochind.com
david.koch@kochchemtech.com
202-997-3912 kathwashl @gmail.com



CATO INSTITUTE

GOVERNANCE AND NOMINATING COMMITTEE CHARTER

ADOPTED SEPTEMBER 18, 2008

Statement of Purpose. The Governance and Nominating Committee (the

“Committee”) is a standing committee of the Cato Institute (the “Institute”). The purpose
of the Committee is to manage and make decisions regarding the governance of the
Institute and to make recommendations for new directors and committee assignments.

Membership of the Committee.

@

L]

The Members of the Committee shall be appointed by the Institute’s Board of
Directors who shall-also appoint the Chair of the Committee.

There shall be at least three members of the Committee.

All members of the Committee must be directors of the Institute.

Duties and Responsibilities. The Committee shall have the following duties and
responsibilities:

The Committee shall develop governance policies and procedures, which will
be recommended to the Board of Directors for adoption.

The Committee shall annually review the composition of the Board of
Directors to ensure the Board of Directors is composed of individuals
possessing the appropriate expertise, skills, attributes, and personal and
professional backgrounds that best serve the Institute, both individually and in
combination with the other directors, and identify amy additional skills or
atiributes that would benefit the Institute.

The Committee shall make nominations for directors to the Board of
Directors, based on an assessment of specific qualities and skills the
Committee believes would benefit the Institute. The Committee shall
establish a process for identifying and evaluating potential director candidates
[see below].

The Committee shall make recommendations for membership to the various
committees of the board of directors.

The Committee shall review actions of the Imstitute fo monitor its
conformance with its articles of incorporation, bylaws, and governing policies

19



e The Committee shall monitor the activities of new and existing board
members to promote conformance with the Institute’s policies and assess the
need for any development and training in this regard.

e The Committee shall undertake any other duties reasonably requested by the
Board of Directors.

Meetings of the Committee.

o The Committee shall cause to be documented its formal meetings and actions
taken by the committee.

o A majority' of Committee members present at a meeting shall constitute a
quorum.

e Committee members may participate in Committee meetings by telephone, or
other forms of telecommunication, such as videoconferencing, pursuant to
which all members of the committee can hear each other, and participation in
a meeting in this manner shall constitute presence in person at the meeting.

Reports.

o The Committee Chair shall report to the Board of Directors about its activities
at the next Board of Directors meeting succeeding a Committee meeting.

NOMINATING PROCESS FOR DIRECTORS
OF THE CATO INSTITUTE
March 11, 2009

The Governance and Nominating Committee is responsible for reviewing

the composition of the Board of Directors and nominating potential i
candidates for the Board to consider when (a) filling temporary vacancies, M
pending election by the shareholders, and (b) submitting a slate of a
candidates to the shareholders prior to the annual meeting at which the v

shareholders will elect Directors. :;;

Following is the process for the Committee to nominate Directors: 2

1. Whenever a vacancy arises or will arise by expiration of a Director's
term, identify the number and timing of directorships to be filled. z

2. Review current Directors eligible for reelection in the current year.

20



3. Solicit from current Board members the names of potential new nominees
with resumes.

4. Review the qualifications of potential new nominees in consultation with
the President and Chairman to select those for further consideration.

5. Solicit comments from current Directors on selected nominee(s) and
finalize the list in consultation with the President and Chairman as required
to fill existing and anticipated vacancies.

6. Appoint a Director to contact each finalist to determine his or her desire
to serve on the Cato Board.

7. Supplement the finalist list and repeat 6. as necessary if a finalist does not
desire to serve on the Cato Board.

8. Submit the name(s) of the proposed nominee(s) along with the beginning
and ending dates of their proposed terms to the Directors prior
to their next meeting.

This Nominating Process shall become effective when approved by

the Committee in consultation with the Chairman. It shall be appended to
the Governance and Nominating Committee Charter and distributed as part
of the Directors' handbook.
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THE BOB HARDEN SHOW
March 7, 2012
Robert A. Levy
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[END
Robert A. Levy discusses_Koch_lawsuit_on_Bob_Har
den_Show-Media_ Highlights-Radio.mp3

MALE VOICE: You're listening to Bob Harden
streaming live online at BobHarden.comn.

MR. BOB HARDEN: Thanks so much for tuning

in this morning. The show is brought to you in

| part by‘FloridaVWeekly, your complimentary copy

available at hundreds of locations throughout
the paradise coast, and the Greater Naples
Chamber of Congress. Coming up on the program,
we're going to visit with Marc Schulman, the
founder and publisher of HistoryCentral.com.
We'll be talking about world events. Right now
we have with us Bob Levy. Bob is the chairman
of the Cato Institute. Bob, thanks so much for
joining us.

MR. BOB LEVY: Always good to be with you,
Bob.

MR. HARDEN: Thank you, Bob. And again, for
our listeners who may not be familiar with the
Cato Institute, maybe you could tell us about
it.

MR. LEVY: We are technically a nonprofit

educational research foundation, but more
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generally known as the Think Tank; located in
Washington, D.C., and our perspective is
libertarian, not an affiliation with the
political barty, but libertarianism in the sense
of a political philosophy that focuses on
private property, limited government, individual
rights, and free markets.

| MR. HARDEN: ©Now, on March 6th the New York
Times published an article or column by Eric
Lichtblau. It says %"Cato Institute is Caught in
a Rift Over Its Direction," and that, of course
is with the Koch brothers. Maybe you could tell
us about this.

MR. LEVY: C(Cato was founded some 35 years
ago by Ed Crane, who's its current president,
and by Charles Koch. Charles Koch is one-half
of the Koch brothers, the other being David
Koch, and they run Koch Industries which is, I
think, the second largest private company in the
world, and they have funded lots of libertarian
and conservative causes, and they are very much
involved with groups that are active
politically. Cato had a unigue structure; it
was stockholder controlled. That's unusual forx

a non-profit. And until recently, the stocks
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were divided half and half between a faction
that Charles Koch ran and a faction that Ed
Crane ran. But there was a death of one party
just recently and so Charles believes that he
now controls the stock, and he wishes to stack
the board of directors at the Cato Institute
with folks that he chooses. And that creates
for us guite a diiemﬁé, because Cato has been
always, and wants to remain, independent, non-
partisan, not aligned, a source of libertarian
perspectives on key public policy disputes. We
do not want to be run by a board of directors
that could be perceived, even if 1t's not
actually, but even could be perceived as
controlled by or even affiliated with or even
responsive to the Koch corporate interests,
their political interests, and their economic
interésts. The key to our credibility and
reputation is our independence and non-
alignment, and that's what's at jeopardy here,
and that's why we're having this big battle,
which is destructive for both of us, but
honetheless, we think it's a battle that has to
be fought.

MR. HARDEN: Now even though, of course,
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there is precbably a huge overlap in your points
of view, it's really this whole notion of
independence and bging able to have a private
and public voice that's not influenced by an
outside pafty.

MR. LEVY: That's it for sure. I don't
think you'd be able to identify very many issues
on which the viewpoint of the Kochs is différent
from the viewpoint of the board of the Cato
Institute or the management of the Cato
Institute. But what's important to a think tank
is that we be and we perceive to be totally
independent. We have to select our issues; we
have to select when we focus on certain issues,
how we focus on certain issues, and where we
focus on certain issues. We cannot be at the
beck and call of folks whose primary goal is to
get people elected or to get people unelected.
That's a political operation, and we are not
into politice, we are into policy. We focus on
issues and not candidates, and that's critical
to our existence, critical to our reputation and
credibility.

MR. HARDEN: Well, I'm thinking right now

that some of the good thing that may come out of
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this is a clarity of this type of an issue that
could only, in the last analysis, perhaps,
support the pristine nature and objective
admission of the Cato Imstitute, of course, if
you end up winning this case.

MR. LEVY: Yes, it's going to be a real
battle. 1It's in the Courts now in Kansas on a
technical contract issue. Buﬁ the bigger battle
is being fought in the court of public opinion.
The Kochs' view is they put up a lot of money
and they deserve to have their donor intent

preserved. The fact is that they daid put up

- geed money way back in the 1970s, and over the

course of the 35 years of Cato's existence,
they've put up about 8 or 9% of our overall
budget. But they donate zero now, and they
haven't donated since 2010, and even then it was
4% of our budget. §So we have donors whose
intent does have to be acknowledged, but those
donors are providing 100% of our capital, and
they are not the Koch brothers. So donor intent
is important. That intent, however, is the type
of intent that is sort of philosophic in nature.
Tt's not issue by issue. Our donors do not tell

us what positions we're going to take or what
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issues we're going to focus on. Our donors put
up money because they perceive of Cato as a
libertarian organization that takes a
philosophic position consistently across the
board on public policy issues that donors find
that position to be congenial and that's why
they contribute their money, and that's the
mission  that we want to'sustéin, not something
that's responsive to political pressures.

MR. HARDEN: Visiting with Bob Levy, the
chairman of the Cato Imstitute. Is it helpful
at all for our listeners to understand the
nature of the suit that's been filed, the case
that's been filed against Cato? What's at stake
here?

MR. LEVY: It's a pretty arcane case, but
basically there was a shareholders' agreement
among the four shareholders that formed the Cato
Institute, and the shareholders' agreement says
that if anybody dies, the shares have to be sent
back to the corporation for repurchase. The
Kochs claim fhat once the corporation
repurchases the stock, that they will then own
two-thirds, because one-fourth of the stock will

have been retired. But the shareholders'
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agreement also said the corporation is not
required to repurchasé the stock, and if the
board elects not to repurchase the stock, as
indeed we would, then there's some dispute as to
whether the stock has to be transferred to the
existing shareholders, or whether it can be
transferred in accordance with the decedent's
will. So this is pretty deep down in the legal
weeds, but what it does is it underlies this
more, I think, important guestion about the
direction of the institute and the degree to
which the institute will continue as an
independent organigzation.

MR. HARDEN: Do you have an idea, Bob, or
any feel for how long this case could endure or
last?

MR. LEVY: Well, we have to respond to the
lawsuit by roughly March 21st, I think it is,
and then, of course, it goes through a long slog
in the Courts. There's no telling how long that
could be. It depends on how busy the Judge is
and whether or not there‘s an appeal and how
long it takes to go through the Appellate
Courts. But this is in the state of Kansas;

it's in State Court. Kansas is where Koch
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Industries resides and it's where the Cato
Tnstitute is incorporated and where our transfer
agent is. So the Court part of this could slog
on. Our hope is that the Court of public
opinion has been so active with articles in all
the major newspapers that the pressures will

begin to mount and the parties will find some

way to resolve this dispute. That's gsomething
that I'm actively interested in. I want to
resolve the dispute. This i1s not good for the

Kochs, it is not good for the Cato Institute, it
is not good for libertarianism generally, and it
poisons the entire process of think tank
operations. It leads to the suspicion that
think tanks are beholden to special interests,
and that is a poisonous doctrine that we want to
purge from the debate.

MR. HARDEN: Yeah.

MR. LEVY: So that's what we're devoted to.

MR. HARDEN: Well, I tell you, the New York
Times, in fact, extremely liberal journal in my
view, has taken a very supportive stance in this
article towards Cato Institute, so perhaps if
that's any indication, if that's a litmus test,

perhaps you'll find that the support of the
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. press as well as the public will support Cato.

MR. LEVY: <Yeah, I must say the New York
Times has generally been no friend of the Cato
Institute, but when it's a battle between Cato
and the Kochs, I think the New York Times wants
to demonize the Kochs more than it wants to
demonize Cato, so we come out as»the'good guys
in this. That's really not the igsue, although
we're happy to have the New York Times' support,
but the issue is much more philosophic than
that.

MR. HARDEN: Absolutely. Well, all the
begt, because we do want your voice to be pure
and we want it to be heard, Bob, so the Cato
Institute is a great institution. By the way,
go the website, Cato.org, C—A—T—O dot org is the
place to f£ind out more. Bob, always great to
have you on the show. Thanks so much for
joining us.

MR. LEVY: Thank you, Bob.

[END
Robert_A._Levy_discusses_Koch_lawsuit_on_Bob_Har

den_Show-Media_Highlights—Radio.mp3]
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EXHIBIT 6



FOR DISCUSSION PURPOSES ONLY

Cooperative Framework to Help Resolve Governance lssues

The current dispute concerning governance issues, including stock ownership, inthe Cato
fnstitute obviously poses risks to Cato beyond detracting attention from Cato's mission, which unites all
of us. In order to help minimize those risks going forward and to provide a yeasonable time frame for
trying to cooperatively resolve these issues, we propose the following action items:

1. The scheduled December 1, 2011 shareholders’ meeting will be postponed until a future date
requested by any shareholder, subiject to the notification requirements specified in Article I1F,
¢action 4 and Article 1V, section 4 of Cato’s bylaws.

2. Existing Board members, whose terms expires December 31, 2011, will remalin Board
members until such date as may be specified at the next sha reholder meeting (as described
above), where they (and any additional persons nominated by the shareholders) will be
candidates for election by the shareholders at that meeting. '

3. The Board (inciuding any committees thereaf) agrees that without the written consent of a
majority of the shareholders, it shall not: (a) amend or otherwise modify its bylaws; (b) transfer
more than an immaterial portion of its assets to any person or organization outside the ordinary
course of business consistent with Cato’s past practices; {c) merge, combine or consolidate with
or into any other organization {or any similar arrangement); {d) dissolve; {e) increase or
decrease the size of its board; (f} incur any indebtedness in aggregate of more than $1,000,000
during any 12 month period, ot {g) hire a chief executive officer.

This cooperative framewark is offered solely in the spirit of resolving a dispute. Charles and
David Koch reserve all of their respective rights with regard to the share-ownership dispute, including
(but not limited to} the right to maintain that due to Bill Niskanen's death there are only three existing
Cato shareholders, and that nobody has the right to possess or vote the shares that Bill held at the time
of his death. Ed Crane and Kathryn Washburn reserve all of their respéctive rights with regard to the
shiare-ownership dispute, including (but not fimited to) the right to maintain that until Bill Niskanen’s
estate disposes of his shares, the personal representative of his estate, Kathryn Washburn, Is entitled to
exercise any and all rights that the decedent could exercise-if he were still alive.



From: Ed Crane

Sent: Tuesday, November 15, 2011 9:53 AM

To: Bob Levy '
€c: Howard Rich; Ethelmae Humphreys; Niskahen Katty; K Tucker Andersen
Subject: Cooperative Framework to Help Resolve Governance Issues

Bob,

I agree to the terms and conditions in the revised Cooperative Framework to Help Resolve
Governarice Issues (Word file StandPat.doc), which you emailed to me Monday night,
November 14. Provided, however, that I withdraw my agreement as of 6:00 p.m. Eastern on
Wednesday, November 16, unless 2 majority of the shareholders and a majority of the executive
comumittee has also agreed by that time.

Ed



From: Howrch <howrch@gs.com>

Subject: Cooperative Framework to Help Resolve Governance Issues
Date: November 15, 2011 10:32:29 AM EST

To: Bob Levy <rlevy@cato.org>

Bob,

| agree to the terms and conditions in the revised Cooperative Frainework to Help Resolve Governance Issues (Word file
StandPat.doc), which you emailed to me Monday night, November 14. Provided, however, that | withdraw my agreement
as of 6:00 p.m. eastern on Wednesday, November 16, unless a majority of the shareholders and a majority of the
executive committee has also agreed by that time. '

Howie



From: Ethelmae Humphreys <Ethelmae Humphreys@iamko.com>

Subject: Cooperative Framework to Help Resolve Governance Issues

Date: November 15, 2011 9:53:19 AM EST

To: Bob Levy <rlevy@calo.org>

Ce: Howard Rich <howrch@cs.com>, Ed Crane <ECrane@cato.org>, Ethelmae
Humphreys <Ethelmae Humphreys@tamko.com>, Niskanen Kathy
<kathwash1@gmail.com>, "K Tucker. Anderson” <tucker@abovealladvisors.com>

Bob,

I agree to the terms and conditions in the revised Cooperative F ramework to Help Resolve Govemance Issues
(Word file StandPat.doc), which you emailed to me Monday night, November 14. Provided, however, that I
withdraw my agreement as of 6:00 p.m. eastern on Wednesday, November 16, unless a majority of the
shareholders and a majority of the executive comumittee has also agreed by that time.

Ethelmae

Confidentiality Notice: The information contained in this email belongs to
the sender, is confidential and may be legally privileged. The information
is intended only for the use of the individual or entity named above. If
you are not the intended recipient, you are hereby notified that any
disclosure, copying, distribution, or the taking of any action in reliance

on the contents of this email is strictly prohibited. If you received this
email in error, please immediately delete and destroy all copies of the
original email and its attachments, and notify the sender.



From: Robert Levy [flevy@cato.org]

Sent: Tuesday, November 15, 2011 4:56 AM
To: Menkes, Brian
Subject: Cooperative Framework to Help Resolve Governance Issues

Brian, 1 agree to the terms and conditions in the revised Cooperative Framework to Help Resolve Governance
fssues (Word file StandPat.doc), which | emailed to you Monday night, November 14. Provided, however, that
| withdraw my agreement as of 6:00 p.m. eastern on Wednesday, Navember 16, unless a majority of the
shareholders and a majarity of the executive committee has also agreed by that time.

| expect to have similar agréements today from Kathryn Washburn, Ed Crane and a majority of the executive
committee. Please forward agreements from Charles and David when convenient.

Many thanks

Bob

Robert A. Levy
Chairman

Cato Institute

c/o 8787 Bay Colony Dr.
Naples, FL 34108
Phone: 239-566-7139




Froin: kathryn Washburn <kathwash1@gmail.com>.

Subject: Cooperative Framework to Help Resolve Governance Issues
Date: November 15, 2011 8:29:32 AM EST

To: Bob Levy <rlevy@cato.org>

Bob, I agree to the terms and conditions in the revised Cooperative Framework to Help Resolve Governance
Tssues (Word file StandPat.doe), which you emailed to me Monday night, November 14. Provided, however,
that I withdraw my agreement as of 6:00 p.m. eastern on Wednesday, November 16, unless a majority of the
shareholders and a majority of the executive committee has also agreed by that tirne.

Kathy

———.

Kathryn Washburn

638 A Street SE

Washington DC 20008

email: kathwashi@gmail.com
phone 202 546 1097

cell: 202 997 3912
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A Response to Charles Koch from Robert A. Levy, Chairman, Cato Institute
March 12, 2012

On March 1, after filing suit in Kansas court to gain control over the Cato Institute, Charles Koch
issued a statement to the press: “We are not acting in a partisan manner, we seek no ‘takeover’
and this is not a hostile action.” The purpose of the suit, he insisted, was simply “to ensure that
Cato stays true to its fundamental principles.”

Last week, Mr. Koch circulated a longer “Staternent Regarding the Cato Institute,” again
professing his “steadfast intent” that Cato remain “a principled and non-partisan organization
+hat would advance the ideas that enable all people to prosper — by promoting individual liberty,
limited government, free markets and peace.”

But actions speak louder than words. The Kochs’ takeover attempt has included packing Cato’s
board of directors with individuals, almost all of whom are financially entangled with the Kochs
and have no history of libertarian advocacy.

Moreover, their latest statement does nothing to address the genuine concerns expressed by their
friends and ours that the action the Kochs have taken will pointlessly and grievously injure the
movement for individual liberty that they have previously done so much to advance.

Tt should have been obvious to Charles Koch that filing this suit would necessarily resultin a
public battle that would threaten the Cato Tnstitute’s credibility — wounding allied organizations
and scholars in the process. You be the judge. Imagine that Charles Koch prevails in his lawsuit
against Cato, and that he and his brother then “own” two-thirds of Cato’s stock. Would an
Institute whose board of directors is appointed by the Kochs be viewed as a credible source of
non-partisan, non-aligned, independent commentary on vital public policy questions? Or would
the think tank now known as Cato cease to exist because its 35-year unimpeachable reputation is
critically damaged by the (unfortunately accurate) perception that Cato is literally “owned by the

Kochs™?

In his latest message, M. Koch relates “the facts behind what we have done and why.” Iregret

to report that his facts are, at best incomplete and accompanied by a host of misleading assertions.

What follows are the Cato Institute’s responses to the central points Charles Koch raises.

Koch: “My brother David and I have every intent to ensure Cato continues its work on the full
spectrum of libertarian issues for which it has become known.”

Recent actions by the Kochs elicit doubts about that proclamation. If the Kochs seek to ensure
that Cato stays true to its fundamental libertarian principles, why would nearly all of their
nominees to Cato’s board be Koch employees, consultants, and outside counsel who have never
supported the Institute, never attended its events, never been interested in its governance, and
never distinguished themselves as advocates for libertarianism?

Indeed, why did the Kochs appoint Koch Foundation vice president Kevin Gentry, a prominent
official with the Virginia Republican Party, or Koch Industries spokesperson Nancy Pfotenhauer,



who served with the McCain campaign and has defended, gmong other things, the military’s

“don’t-ask-don’t tell” policy and the war in raq? Why did
who has described libertarianism as “a flawed and failed re

the Kochs nominate Tony Woodlief,
ligion posing as a philosophy of

governance™? Woodlief seems to like libertarians (and vice versa), but he’s nonetheless written
that “libertarians sound like absolute fools when they talk gbout foreign policy.” Why did the
Kochs nominate John Hinderaker, who sometimes describes himself as a neocon and believes

“the original Patriot Act was entirely reasonable™?

s that how the Kochs would ensure that Cato “continues it
libertarian issues™ What is it that Cato has done to convin
libertarian issues needs help from directors who are demon;
never have been nominated by Cato’s then-current board?

Koch: “We proposed a standstill agreement to delay for o
the shareholders agreement.”

s work on the full spectrum of
ce Charles Koch that Cato’s work on
strably not libertarians and would

1e year or longer any discussion on

Yes, the Kochs propesed a standstill agreement that Cato rejected because the status quo could

not be maintained. Too many key people had learned of th
Jargest donors had announced they would discontinue their
the Kochs would not control Cato. A number of Cato bene
wills to eliminate Cato as a beneficiary if Koch dominance

¢ looming problem. Several of Cato’s
donations until it became clear that
factors said they would change their
was an ongoing threat. Essential

employees had expressed their intent to leave Cato unless the governance issue could be resolved
in a timely manner. Cato’s search for professional talent, ibcluding most particularly a successor

to president Ed Crane, was frustrated by the obligation to d
conflict.

isclose the impending shareholder

The purpose of the Kochs’ disingenuous standstill proposal — confirmed in a meeting with me —

was to “get past the election,” after which the Kochs woul

be less anxious about alienating the

army of Cato’s libertarian loyalists. Put bluntly, a standstill would have jeopardized Cato’s day-

to-day operations while resolving nothing.

Koch: “We asked to delay any shareholders meeting, which would have left the pre-March 1

board of directors in place during this period.”

The Institute’s bylaws require an annual meeting of shareh
December. The shareholders unanimously agreed to posty;
period” to try to resolve the dispute over Cato’s governang
Kochs rejected a Cato proposal that addressed all their pro
meeting was rescheduled for March 1. Further delay woul

standstill proposal, which they knew Cato could not accept.

olders on the first business day of
one the meeting for a “reasonable

e. After 90 days, during which the
fessed concerns (see more below), the
d have been equivalent to the Kochs’

To set the record straight, the shareholders meeting did not precipitate anything. It simply
satisfied a legal requirement and, in the end, allowed the Kochs to add four directors to Cato’s
board. Cato and the Kochs could have continued their attempt to negotiate a settlement,
reserving the right to take legal action should the negotiations prove fruitless. But one day
before the meeting, the Kochs filed a lawsuit in Kansas (accompanied by a “Politico Exclusive”)




that exposed this dispute to intense scrutiny. It should have been obvious to the Kochs that filing
the lawsuit would generate a public battle that would — no matter which party prevailed — harm
the entire libertarian movement.

Koch: “We proposed third-party mediation ... and alternative corporate structures.”

More specifically, the Kochs proposed non-binding mediation — merely a timing tactic that
would have meant protracted and unproductive talks between Cato and Koch representatives
instructed to “get past the election” and otherwise make no ¢concessions.

As for alternative structures, the Kochs proposed two eight-person boards, one selected by them
and one selected by Cato’s current board. After their initial|selection, the two boards would
function as one, but each of the two components would elect their own successors. In other
words, the Kochs wanted to control not the three board seats they held at the time, but eight seats
— an outcome even less acceptable to Cato than the standstilh that had already been rejected. For
more than a decade, Ed Crane had tried to persuade the Kochs to restructure the Institute’s
governance, thereby removing the threat to Cato’s autonomy that 50 percent Koch control
entailed. The Kochs’ “alternative” was another version of the same unsustainable 50/50 scheme.

The only real alternative was proposed by Cato: Abandon the shareholder structure and
implement a member-elected board with the directors themselves serving as members —a
governance arrangement favored by the Internal Revenue Service and practiced by most non-
profits (including Cato for more than 30 years). Inreturn, the Kochs would be assured that their
key stated objective — preserving original donor intent — would be satisfied. Charles and David
Koch would have veto power over any material change in the Institute’s mission, sale of the
Institute’s assets, merger, or other combination. Moreover, Ed Crane agreed to an immediate
search for his successor; and the Kochs would have veto power over the person selected.

Revealingly, Crane’s offer to leave wasn’t enough for the Kochs; they demanded control of the
Institute’s board in addition to its president. That point bealrs emphasizing: However much it
might serve the Kochs’ interests to portray this dispute as alpersonality clash between two men,
the facts do not support that narrative. In a bid to save the Institute and jts mission, Ed Crane
offered to retire in an expedited fashion in exchange for undoing the shareholder arrangement.
Although Cato rejected the Kochs’ untenable demand that Crane’s successor be installed within
eight weeks, this fight has never been about Crane’s position at Cato. It has always been about
the efficacy of the Institute as an independent advocate for personal freedom and limited

government.

Koch: “Every counterproposal we received required we forfeit our shareholder rights.... [A
new shareholder was to be recognized in violation of our long-standing written agreement and
the Institute’s bylaws and articles of incorporation. ”

The threshold legal question in the lawsuit filed by the Kochs against Cato and its other two
shareholders is how to interpret the murky provisions of an agreement signed more than three
decades ago. The Kochs portray this dispute as a denial of their property rights. . They ask how




libertarians could fail to honor contractual commitments — as if the existence of the contract
requires Cato to embrace Charles Koch’s interpretation of ifs terms.

Prior to the October 2011 death of Cato’s former chairman, William Niskanen, the Kochs
controlled 50 percent of Cato’s stock. Today, the Kochs claim they-conirol 67 percent because
Niskanen’s shares must either be purchased by Cato or by its remaining shareholders. But the
agreement signed by the shareholders provides that Cato m y elect not to purchase the shares.
Furthermore, the shares need not be offered to the other shareholders unless Cato’s board deems
that a purchase by Cato would have been “inconsistent with its corporate purposes.” Otherwise,
the shares can be transferred to Niskanen’s widow, Ka ‘Washburn, in accordance with his
last will and testament. Recognition of Ms. Washburn as a“new shareholder” would be wholly

consistent with Cato’s bylaws and articles.

Cato’s position is correct: The Kochs control 50 but not 67 percent of the stock. Ultimately,
however, the courts will resolve that issue. It is not the cru'cial issue. Rather, the crucial
question is whether Cato can survive if its donors, employées, and the public policy community
perceive that the Kochs have elected a pivotal number of tHe Institute’s directors — whether 50

percent or 67 percent — who would be responsive to Koch j!:olitical and corporate demands.

Koch: “We want to ensure Cato remains consistent with the principles upon which it was
Sfounded.”

The best way to ensure Cato’s consistency with libertarian [principles is to restore board, not
shareholder, governance. Organizations such as the Ford and MacArthur foundations were led
astray when apostate directors took control over large enctlljlwments. Significantly, Cato is not
endowed and must raise all of its operating funds on an annual basis. Charles Koch provided
seed money, but not an endowment that directors could expropriate.

As long as Cato’s board was self-perpetuating, it stayed rigorously on its libertarian course.
Only now, with directors chosen by four shareholders in of approaching their 70s, who have
uncertain mortalities and differing governance perspectives, has the course of the Institute
become volatile and unpredictable. That’s proven by recent board elections, in which Charles
and David Koch replaced committed libertarians with ackowledged non-libertarians. Those
changes have not been “consistent with the principles upon which [Cato] was founded.” Who
knows what could transpire when the remaining shareholders pass on?

The Kochs have repeatedly cast this dispute, not as a battlg for control, but an effort to guard
against ideological drift and preserve “donor intent.” In an email message sent by the Koch
Foundation to its alumni network, recipients were told tha Charles and David Koch, “as active
donors contributing tens of millions to Cato ... feel the sha.reholder structure is important to
preserve donor intent.”

Original donor intent is one factor to be recognized. But (Jver the past 35 years, the Kochs have
provided roughly nine percent of the Institute’s cumulativi: budget. More recently, it’s been four
percent. Currently, it’s zero percent. The Cato directors replaced by Koch nominees have
contributed nearly as much as Charles and David Koch and their allied foundations combined.




Vet Charles Koch insists that the original donor’s intent is all that matters. What about the intent
of the donors who now fund 100 percent of Cato’s operations?

In a normal business environment, with no endowment and ongoing capital requirements, the
founders' ownership position would be significantly diluted unless they continued to provide all
of the funding. In this instance, not only do the Kochs not provide al! of the funding, they do not
provide any of the funding. The Kochs, who believe in market-oriented principles, would never
finance a for-profit organization that gives total control to a few original donors who now
contribute nothing and no control to current donors who now contribute everything.

Koch: “There is a great deal of speculation as to what direction we would take Cato if we were
to be in a position to elect a majority of the board.” '

Perhaps there is “a great deal of speculation,” but there need not be. David Koch and chief Koch
lieutenant Rich Fink expressly announced their intentions at 2 meeting with me in November.
The Kochs want Cato’s work to be more closely coordinated with Koch-allied groups such as
Americans for Prosperity, a 501(c)(4) grassroots activist organization committed to free markets
and limited government. Cato would become the source of “intellectual ammunition” for AFP —
through position papers, a media presence, and speakers on hot-button issues. That might strike
some libertarians as puzzling. After all, AFP already has a sister 501(c)(3) organization, the AFP
Foundation. And Koch financial resources, which have not been directed toward Cato, are
surely available to generate the intellectual ammunition that AFP wants — without compromising
the integrity of the Cato Institute, which cannot take its marching orders from the Kochs or any
of their affiliates.

Equally puzzling, Cato and AFP both declare their devotion to free markets and limited
government. Why, then, would Cato’s current efforts not yield the kind of intellectual
ammunition that could be used by AFP and others? Whenl asked David Koch and Rich Fink
that question explicitly, they had no direct answer. The clear implication was, they wanted to be
in the driver’s seat — not just with respect to Cato’s philosophic base, with which the Kochs had
no disagreement, but also with respect to issue choice, timing, and even geographic focus. Of
course, that is precisely the sort of coordination and direction that would gravely undermine
Cato’s independence and decimate the Institute in its role as a source of intellectual ammunition
for the public policy community at large.

Koch: “These officers and board members would act indépendently from me.”

Again, that’s an assertion we are supposed to take on fajth. But Koch-backed appointees to
Cato’s board now include the three largest shareholders of Koch Industries, a vice president at
the Charles Koch Foundation, an authorized spokesperson for Kech Industries, and a
distinguished Republican lawyer who represents and publicly speaks for Koch Industries.

Moreover, it is necessary but not sufficient for officers and board members to act independently
of whoever controls an organization such as Cato. Just as important, the officers and board

members must be viewed by outsiders as separate, scrupulously autonomous, and self-governing.

Because of the Kochs’ vast corporate interests and their well-publicized engagement in electoral



politics, Cato simply cannot be viewed as free of Koch influence if the Kochs elect the board of
directors.

The Kochs point to the Mercatus Center and its sister organization, the Institute for Humane
Studies, as examples of 501(c)(3) entities untainted by their close connection to Charles Koch,
David Koch, and Rich Fink. But Mercatus is not Cato. It’s a university-based academic
research center, led by a faculty director appointed by the provost of George Mason University,
staffed primarily by GMU scholars, focused on domestic economic and regulatory issues, and,
accordingly, much better insulated from outside control than Cato would be under the
arrangement that the Kochs seek to implement. Moreover, Cato’s agenda is far broader than
Mercatus’s, comprising not only domestic economic policy, but also foreign affairs, national
defense, social issues, global freedom, constitutional questions, civil liberties, criminal justice,
libertarian theory, and other areas.

Similarly, the Institute for Humane Studies, which also operates under a Geerge Mason
University umbrella, is devoted to the development of talented and productive students and
scholars. While THS shares Cato’s commitment to liberty, it is not immersed in ongoing public
policy debates. And neither JHS nor Mercatus has shareholders who elect the organization’s
board of directors.

Koch: “With its emphasis on education, Cato has contributed greatly to the marketplace of
ideas and is now a respected thought leader.”

We couldn’t agree more. The testimonials to Cato’s effectiveness from independent parties on
the political Left, Right, and Center who have followed the Koch lawsuit affirm Charles Koch’s
public acknowledgment of our success. But why, then, have the Kochs insisted on precipitously
replacing Cato president Ed Crane and ousting key members of the Institute’s board of directors
who have contributed to that success? What is the rationale for a new leadership team and a new
direction for our institute? We have repeatedly asked the Kochs and their representatives those
very questions and have never received a straightforward answer, in private or in public.

Ak

Here is the bottom line: Cato-cannot function as an independent voice for liberty if it is thought
to be under the thumb of Charles Koch or Rich Fink — indeed, literally owned by the Koch
family. Nor, if the lawsuit succeeds, will Cato be considered a reputable and credible source of
«intellectual ammunition” by anyone outside the small circle of already committed libertarians.
Instead, the Kochs will control a shell think-tank that can be dismissed out of hand as a front for
Koch Tndustries. That’s the clear consensus of nearly everyone who has seen this lamentable and
unwelcome dispute unfold.

Nothing good can come of this — not for Cato, not for the Kochs, and not for the libertarian
movement. It’s time to restore common sense and adopt a governance structure for Cato that
eliminates the prospect of Koch control.
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From: Ed Crane [mailto:edcrane@cato.org]

Sent: Tuesday, March 13, 2012 10:58 AM
To:
Subject: The conflict with Koch

You've probably heard by now of the unfortunate conflict between Charles Koch
and the Cato Institute. Bill Niskanen's widow, Kathryn Washburn, and |, along
with the Institute itself, have been sued in Kansas court by Koch over the question
of who controls Bill's “shares” in Cato. The Shareholders’ Agreement makes clear
to me and to our attorneys that Kathy controls them. Charles thinks they now
belong to the Koch brothers, who plan to use that control to-pack the Cato board
with conservatives. | have tried for more than two decades to eliminate the
shareholder arrangement which has, in fact, lain dormant for more than three
decades. Please visit www.cato.org/SaveCato for all the details. I've also
attached a memo http://www.cato.org/SaveCato/kochguest.pdf from our
chairman, Bob Levy, that addresses the points Charles Koch has recently made.
All this is deeply disappointing to me, as I'm sure it is to you. This shouid be a
time of celebration for Cato —~ the completion of our beautiful headquarters
expansion, the growing libertarian mood in the nation, planning for our May 4
Milton Friedman Prize Dinner — but instead we must deal with what | view to be an
unconscionable takeover attempt of the crown jewel of the libertarian movement
worldwide, your Cato Institute.

Let me make one other point. At this juncture | can understand why you might not
want to contribute to our capital campaign. We are at $46 million toward our $50
million goal. But Cato remains Cato and our principled libertarian mission moves
forward based on the generous operating funds you provide. We need you to
continue that support, or our defense of Cato's independence becomes more
difficult. Thanks, as always, for your loyalty to Cato’s mission.

Gratefully, Ed

Sent to — why did I get this?

unsubscribe from this list | update subscription preferences
Cato Institute - 1000 Massachusetts Ave NW - Washington, DC 20001
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12CV01749

IN THE DISTRICT COURT OF JOHNSON COUNTY, KANSAS
TENTH JUDICIAL DISTRICT
CIVIL DEPARTMENT

CHARLES G. KOCH and
DAVID H. KOCH,

Plaintiffs,

Case No.
K.S.A. Chapter 60

VQ

)

)

)

)

)

)

;
KATHRYN WASHBURN, )
638 A StreetSE. )
Washington DC 20003, )
individually and as )
personal representative of the Estate of }
William A. Niskanen, )
}

EDWARD H. CRANE, 11, }
3239 Jupiter Lane }
Falls Church, VA 22044-1610 }
)

)

)

)

)

)

)

)

)

- and. -
CATO INSTITUTE
6901 College Blvd, Suite 500
QOverland Park, Kangas 66211

Defendants,

PETITION
For its claim against Defendarts, Plaintiffs hereby allege as follows:
PARTIES, VENUE, AND JURISDICTION
1. Plaintiff Charles G, Koch is an individual resident of Wigchita, Kansas.

2. Plaintiff David H. Koch is sn individual resident of New York City, New York.

Clerk of the District Court, Johnson County Kansas
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3. Defendant Kathryn Washburn is a director of defendant Cato Institute (“Cato™ or
“the Corporation™), personal representative of the estate of the late Cato shareholder William
Niskanen, and an individual resident of the District of Columbia.

4, Defendant Edward H., Crane ITT is a Cato shareholder, director, President, and an
individual rgsident of the State of Virginia,

5. Defendant Cato Institute is a non-profit corporation organized under the laws of
Kansas, with a registered office at 6901 College Boulevard, Suite 500, Overland Park, Kansas
66211.

6. This action seeks a declaratory judgment pursnant to K.S.A, 60-1701 ef seg.
Venue is proper under K.8.A. 60-604, 60-605, and 60-608. Defendant Washburn is subject to
suit in Kansas pursuant to K.S.A., 60-308(b)(1)(F) because she serves as a director of a
corporation organized and existing under the laws of the State of Kangas, Defendant Crane is
subject to suit in Kansas pursuant to K.S.A. 60-308(b)(1)(E) as a person who entered into a
contract with a resident of this state to be performed in whole or in part in this state, and is
subject to suit in Kansas purstant to K.S.A. 60-308(b)(1)(F) because he serves as an officer and
director of a corporation organized and existing under the laws of the State of Kansas, All
defendants are subject to suit pursnant to K.S.A. 60-308(b)(1 (L) and K.S.A. 60-308(c).

FACTS "

7. The Corporation was formed on December 19, 1974 as a Kansas non-profit
corporation under the name of “The Charles Koch Foundation, Inc,” On July 28, 1976, the name
of the Corporation was changed to “Cato Institute.”

8. Tn 1977, the original shareholders of Cato signed a shareholders’ agreement (“the
1977 Agreement”) specifying rights and duties of Cato’s shareholders, including rights and

2 Clerk of the District Court, Johnson County Kansas
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duties relating to the transfer of the Corporation’s shares. A true and corzect copy of the 1977
Agreement is attached hereto as Exhibit A.

9. T 1985, a revised version of the 1977 Agreement was agreed to by the four
persons holding the Corporation’s shares at-that time (“the Sh%rehelders’ Agreement™), A frue
and correct copy of the executed Sharcholders’ Agreement is attached hereto as Exhibit B,

10.  Inm 1985, tBe.four persons owning the shares of Cato were Plaintiff Charles Koch,
Defendant Crane, William A. Niskanen, and George Pearson. Each owned 16 shares of Cato’s
capital stock that he had purchased for $1.00 per share.

11.  Plaintiff David Koch became a sharcholder of Cam in 1991 when Cato issued 16
shares of its capital stock to him. At that time, David Koch si;gnad an agreement (a copy of
which is attached hereto as Exhibit C) under which he agreed?to be bound by the terms of the
Shargholders’ Agreement. | |

12

Ly

Section 3 of the Sharcholders® Agreement, theitext of which is identical to Section
5 of the 1977 Agreement, provides that “[n]o stockholder of the Corporation shall have the right
or power to pledge, hypothecate, sell or otherwise dispose of,gdi.rectly or indirectly, all or any
part of his shares of stock without first offering to gell such sﬁms as he desires to dispose of to
the Corporation for a price equivalent to the price paid by s&ch shareholder for such shares .. . ."
Section 3 of the Shareholders Agreement then provides that the Board of Directors of Cato has
30 days in which to elect to purchase the stock for the prescribed price, and that upon payment or
tender of the prescribed price, “the holder of such stock ghall sell and transfer the same to the
Corporation forthwith.” |

13, Seotion 3 of the Sharcholders’ Agreement goes on to provide that if “the rights

granted hereunder to the Corporation be deemed inconsistenti with its corporate purposes, then

3 Clerk of the District Court, Johnson County Kansas
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the rights granted hereby shall be deemed to be granted to the shareholders of the Carporation, to

be exercised by them in the same proportions as they hold all issued and outstanding shares of

the Corporation exclusive of those shares held by the sharcholder desiring to dispose of stock.”

14,

15.

Section 5 of the Sharcholders Agreement provides that if

[a]t any time any of the undersigned ceases to be a shareholder in the
Corporation, such party, simultangously with the delivery of share
certificates evidencing the complete disposition of all shares owned by
hir in the Corporation, shall submit his written resignation as a Director
of the Corporation.

Article VII, Section 3 of The Restated Bylaws of Cato Institute, dated March 3,

2007, as amended effective April 1, 2011 (the “Bylaws™), incorporates Seotion 3 of the

Shareholders’ Agreement, by providing that:

16.

Shares of the Corporation shall only be transferred on its books upon
the surrender to the Corporation of the share certificates duly endorsed
or accompanied by proper evidence of succession, assignment, ot
authority to transfer, In that event, the surrendered certificates shall be
canceled, new certificates issued to the person entitled to them, and the
transaction recorded on the books of the Corporation; provided,
however, that no shares of the Corporation shall be transferred on the
books of the Corporation except upon showing of strict compliance
with the restrictions on transfer imposed by the pravisions set out in
that certain Shareholders Agreement dated January 26, 1977 [the 1977
Agreement], executed by all the then member [sic] of the Corporation,
(emphasis added).

K.S.A. 17-6426(2) provides, in relevant part, that:

“[a] written restriction on the transfer or registration of transfer of a security of a

corporation .. .muay be enforced nguinst the holder of the restricted security or. .. an

executor . . . or other fiduciary entrusted with like responsibility for the person or estate

of the holder. (emphasis added)
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17.  In2008, George Pearson ceased to be a sharcholder of Cato when he tendered his
16 shates of capital stock to the Corporation and the Corporation purchased the stock for the
$16.00 that Pearson had originally paid for it.

18. | After Cato’s purchase of Pearson’s shares of stock, four shareholders of Cato
remained: Plaintiffs Charles Koch and David Koch, Defendant Crane, and William Niskanen,
M. Niskanen’s shares (“the Niskanen Shares”), like the shares of Plaintiff Charles Koch, the
shares of Plaintiff David Koch, and the shares of Defendant Crane, constituted a 25% voting
interest in the Corporation, |

19.  William Niskanen died in October 2011, Defendant Kathryn Washburn is his
widow, and a8 noted above, is also the personal representative of his estate under Mr. Niskanen'’s
swill. Under the terms of that will, there is no specific bequest of the Niskanen Shares to
Defendant Washburn and she is not the named legatee of the Nigkanen Shares in the
Corporation. A true and correct copy of Mr, Niskanen's will, which reflects that Defendant
Washburn is not the named legatee of the Niskanen Shares in the Corporation, is attached hereto
ag Exhibit D.

20.  Pursuant fo Section 8 of the Shareholders Agreement, Defendant Washburn, in
her capacity as “personal representative[] of whatever nature,” is bound to comply with the
restrictions on transfer set forth in the Shareholders’ Agreement.

21.  Pursuant to the plain language of K.S.A. 17-6426(a), and the restrictions on
transfer set out in Patagraph 3 of the Shareholders” Agresment, Defendant Washburn is obligated
to “offer[] to sell [the Niskanen Shares] to the Corporation.” Sharcholders Agreement (Exhibit

B} § 3.
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22.  Almost four months after Niskanen’s death, Defendant Washburn has not offered
to sell the Niskanen Shares to the Cotporation in accordance with the requirement of Section 3 of
the Sharcholders’ Agreement,

23, Defendant Waghburn has not delivered to the Corporation “share certificates
evidencing the complete disposition of all shares owned by [Niskanen] in the Corporation,” as
provided in Section 5 of the Shareholders Agreement and made applicable to Defendant
Washburn by K.S.A. 17-6426(2).

24. Secti.oﬁ 3 of the Sharéholders’ Agreement provfdss thét, in the event the N
Corporation does not elect to purchase the Niskanen Shares, the right to purchase the Niskanen
Shares shall be deemed to be granted to the remaining shareholders in proportion to their shares
‘in the Corporation. However, the Corporation has not advised Plaintiffs Charles and David Koch
that their right to purchase proportionate shares of the Niskanen Shares has been deemed to have
been granted to them in accordance with Section 3 of the Shareholders” Agreement.

25. To the contrary, Defendant Cato takes the position that it is not obligated to
accept the offer of the Niskanen Shares required to be made by Defendant Washburm under
Section 3 of the Shareholders’ Agreement, and that, upon refusing the offer, Section 3 does not
obligate Cato to treat the right to purchase the Niskanen Shares (as the Sharcholders’ Agreement
expressly provides) as “deemed to be granted to the shareholders of the Corporation [Charles
Koch, David Koch, and Edward Crane] to be exercised by them in the same proportions as they
hold” their current shares exclusive of the Niskanen Shares.

REQUESTED RELIEF

WHEREFORE, pursuant to the Declaratory Judgments provisions of the Kansas Code of

Civil Procedure, KLS.A. 60-1701, et séq., the requirements of K.S.A. 17-6426(a), and the terms

6 Clerk of the District Court, Johnson County Kansas
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of the Sharcholders’ Agreement, Plaintiffs respectfully request that the Court declare that (1)
Defendant Washburn as personal representative is presently obligated to offer the Niskanen
Shares to the Corporation; (2) that the Corporation has an obligation to its shareholders either to
accept those shares for repurchase from Defendant Washburn as personal representative or,
pursuant to the requirements of Section 3 of the Sharcholders’ Agreement, recognize that the
right to purchase the Niskanen Shates conferred by Section 3 upon the remaining sharcholders is
“deemed to be granted to the [other] sharcholders of _the Corporation,” including Plaintiffs
Charles Koch and David Koch, in the gvent the Corporation does not repurchase the Nxskanen |
Shares; (3) Defendant Washburn as personal representative may not transfer the Niskanen Shares
directly to herself individually as legatee or otherwise, or to any other legatee, because to do so
would be inconsistent with the requirements of the Sharcholders Agreement; and (4) the
Corporation may not issug shares to any person or recognize the transfer of shares to any person,
inchuding but not limited to Defendant Washburn individually, who has assumed ownership or
the right to ownership of shares, ot has purported to do so, in violation of the Sharcholders’

Agreement (referenced in the Corporate Bylaws).

7 Clerk of the District Court, Johnson County Kansas
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Respectfully submitted,

STINSON MORRISON HECKER LLP

By:

/s Daniel D. Crabiree
Daniel D. Crabtree, # 10903
Heather S. Woodson, # 13513
1201 Walnut, Suite 2900
Kansas City, Missouri 64106
Telephone: (816) 842-8600
Facsimile: (816)412-9380
dérabires@stinson.coin

Hwoodson(@stingon.corm

ATTORNEYS FOR PLAINTIFFS
CHARLES G. KOCH AND DAVID H. KOCH

8
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SHAREHOLDERS AGRE MENT

The undersigned, being all the members of Cato

Institute (hereinaﬁter The Corporation), a non-profit

corporation organized under the law of Xansas initially

as a non-stock, membership organization but pPresently in

the process of converting to a stock organization, hereby

agree, each with the other, in ~onsideration of the mutuval,

promlses made to one another bherein,

1.

as Zollows;
That the initial issue of capital stock of
The Corporation shall be Iimited

to an aggregate of sixty
(60) shares.

2. That each of thu

for, and agrees to pay for twelve (12) shares of the

initial issue 0f the capital stock of The Corporation at
an aggregate purchase price of Twelve Dollars ($12. 00)

withif thirty (30) days afier the Secretary of The Corporag~

tion issues a call on said ‘subscription,

3, That each of the undersgigned shall vote his

stoeck in The Corporation so lorg as he ig z stockholder

in such a waY as to assure that each of the undersigned

is elected to the position of & Directer on the Board of

Directors of The Corporation.

4. That each of the undersigned, as z Director
! Tle Corporation and befo}e avthorizing the issuance of
an; of the capital stock of The Corporation to a Party who
it not a signatory hereto, will rag

uira

+ 25 a condition to

-¥Y such issuance of such stock, ti. -8 prospective new
hareholder execute a4 counterpart Ly of this Agreement
“nd thereby beccme bound +o tha te--- =~d provisions herect
in the exact same manner as the undi:sizned are bound.

- 5.” "No stockholder cf Tﬁe Teiinration shall have

thet right or power to Pledge, hygn: Lo, gell or othervise

istri Johnson County Kansas
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dispose of, directly or indirectly, all or any part of

his shares of stock without first offering to sell such
shares as he Gesires to dispose of to The Corporation for
& price equivalent to the price paid by sush shareholder
for such shares by written instrument addressed and de~
livered to the Board of Directors of The Corporation.

Following receipt of saig written offer, said Board of
Directors shall have 2 periog of thirty (30) days in
'which to notify saig of fering shareholder of The Corpora-—
tion's election to purchase such stdck for such price.
Upan payment op tender of such pPrice by The Corpo

within thirty (30) days of such election,

ration

the holder of
such stock shall sell and transfer the same to The Cop-

poration forthwith, 8hould the rights granted hereundes

to The Corporation be deemed inconsistent with its

Lorporate purposes, then the rights granted hereby shail

be desmed to he granted to the shareholders of The

Corporation, to be exercised by them ip the same Proportiong

as they hold all issued and outstanding shares of THe

Corporation exclusive of those shares helq by the share-

holder desiring to dispose of stock.
6. That at any time g majority, by number, of

the undersigned {hereafter The Purchasers) desire to

purchase all the stock in The Corporation owneg by one or
more of the undersigned.(hereafter The £.)ler), The Seller,

within ten ({10) days after receiving writ_ap notice of

The Purchasers® desire from the Secreta: ; of The Corporation,

shall deliver or cause to be deliverc, -n The Purchasers

share certificates Tepresenting all v .. stock in The

Corporation owned by The Sellex, duil: endorsed for transfer,

against payment by The Purchasers tr -g Saller of the

amount paid for all such Stock by T-« Seller, -—-The- - T T

istri Johnson County Kansas
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Purchasers shall acqguire the stock of The Seller in the
proportions that their respective stock holdinges in The
Corporation bear to the aggrégate stock haidings of The
Purchasers in The Corporation, and the price paid by them
to The Sellexr shall, as between The Purchasers, be paid

by them in the same proportions.

7. That at any time any of the undexsigned
ceasas to bhe a shareholder”in The Corparation, such éarty,
simultaneously with the delivery of share certificates
svidencing the ctmplete disposition of all shares owned
by him in The Corporation, shall submit his written
resignation as a Director of The Corporaﬁion-

" 8. This Agreement shall be binding upon, and
inure to the benefit of the undersigned parties and their
respective helrs, legatees, and personal representatives
of whatsoever nature,

In witness whereof, the nndersigned have hersunto

set their hands this 26th day of January, 1977, intending it
to be bound hereby only at such time as all parties named

hereunder have executed this instrument or an exact -

counterpart thereof. P
’w/ C,_, (-'-‘/V(\‘ .

CHARLES KOCH

s

5N ot
(‘)“‘”1)"" /“a‘—v\-o. ——

92"7*

GEQRGE PEARSON ~

) . £l
{;/ 7// /’227/ §/é7 s %
ARYY o) e TS g

ROGER' L. MAC BRIDE

/ ' 5;*4
%ﬁﬁﬁﬁmﬂ*‘h% ¥

on

14

3 ? ’N
EDWARD H. CRANE, T %
] "
ALL OF THE DIKECTORS OF &
CATO INSTITUTE
-3
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. SHARRHOL.DERS. AGREEMENT

The undersigned, heing all of the §tcakhalders of Cat;
Institute (hereinaﬁtgr the "Qorgoxaticn"l{ a nonprofit
eorporation organized under the laws of the State of Kansas,
do herehy agxee with eath other as fm115w5= l

1. That sach of the undersigned shall Yute his stock

. in the Corporation so leng as he is a stockholdex in such a
way as to assare that each of the underslgped is elected to
the pcsitlo:u of a Director on the Board of Directcrs of the
Corporation. , ‘

2. That each of &the nn&ersigx;e&, as a Director of the
chpgré.tqun and before authorizing the :_i.ssu.ance of any of
the capital stock of the Corporation to a parby who is not a

signutory hereto, will reguive, as a condition to any such
£35S - o ¥

issudpce of such stock, that the prospective new shareholﬁarb

execute a counterpart copy of this Agreement and thereby
beqéme bound to the terms and provisions hereof in the exact
game manner as the undersigned are bound.

3. No sto?khvlder.of the Corpoxation shail have the
right oxr power to pledge, hypathscate,.séll oy otherwise
dispose of, dirgdtly.or indirectly, all or any part of his
shayes of stcck.withﬁgh first offeridg to sell such shares
as he aesires o dispose of to the Corporation for a price

‘equivalent to the PIl¢6 paid.by’such shareholdar for such
ghares by written lnstxument.addrassed and delivered tg the

Board of Directors of the COrpcration. Fcllowzng re¢expt of

said written offer, said Board of Dlxectors shall have a

Clerk of-the District Court, Johnson County Kansas
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pezio& of thirty (30) days in which to notify sald effering
shayehdlder of the Corporation's election to purchase .such
stock for such price. vpon payment or tender ©f such price
by the Corporation within thixty, iBG) days of such election,
the holder of such stack sha}l. sell and transfer the same ko
“the Corporation forthwitﬁa should the rights granted
hereunder to the Corporation be deemed inconsistent with lta
goxporate purposas,'then the rights granted hereby shall be
deemed to be granted to the sh&;eholders of the Corpoxation,
tg be exércised by them in the same proportiong as tl_zey hold
all issued and owtstaﬁ&ing-sharas of the Corporation |
exclusive of those shaves held by the shareholder’ desgiring
to dispose of stock, . . -

4, . That ak anftkime a majority, by nunber, of the
unaérsigne& {beraafter the "Purchasers“} dedire to purchase

all the stock in the COrpmration owned by one or more of the

" undersigned (hereafter the ”Sel%ezf},.the Seller, within ten

(lG)_days aftern rgceiving_written goﬁice of the Purgbasers‘
6esire-fram the Secretary of the Corpnxation, shall deliver
or cause to be delivered ko the Purchasers share certif:.t:atas
reprasentxng all the steck in the Cerporation owned by ﬁha
Sallsr,vanly andorsed for trapsfer, against payment by the

Putrehagers £o the Seller of the amount paid for all such

stock by the Seller. The Purchasers shall acquire the stock

of the Seller in the proportions that thelr respective stock

‘haldings in the bmrpuraﬁien bear to the aggragate stock

Clerk of the District Court, Johnson County Kansas
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paid by them to the Sellex shall, as between the porchasers,
... .. be-paid by them in tha'sgmeyprogqrtioné.,._”ﬂ R

5. That at any kime any of the undesrsigned ceases to
be a shareholdex in tﬁe Corporation, suéh party, simultane~
ously:with the delivery éfv§hare certificaten evidanainé the

complete disposition of 21l shares owned hy him in the

Corporabion, shall submit his writken résighétion as a
Director of ths Corpoxatlon.

B. . This Agreement shall be binding upon, and innre to
the Qenef;t of +the undersigned parties and thelr respactive
heiré, legatees, and peracnal repraesentatives of whatsoever

natnre.
IN WITNESS WBEREOF, the undersigned have hereunto set

- their hands this _ day of : . 1sas,
- tenﬁing o ba bound bhereby only at such time as all
parties named hereunder have executed this lnstxument or an

exact counterxpart thereof. ’

Chailes Roch S

muim'}c Jiskanen

i ALL OF THE SHAREHOLDERS OF
e CRTO INSTITULE

Clerk of the Dlsmct Court, Johnson County Kansas
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AGREEMENT

WHEREAS the undersigned--has requested.to. become a.share-
holder of Cato Institute (hereinafter #The Corporation®), a
non-profit corporation organized under the laws of the State
of Kansas; and :

WHEREAS, all of the shareholders {”Shareholders”) of The
Corporation are signatories to a Shareholder’s Agreement
whereby they are reguired, prior to authorizing the issuance
of any capital stock of The Corporation, to require the party
to receive such stock to agree to become bound by the terms
and provisions of said Shareholder’s Agreement; and ”

WHEREAS, the undersigned agrees as a condition precedent
+0 the issuance of said stock to be so bound;

NOW THEREFORE, in consideration of the authorization by
the Shareholders of The Corporation for its issuance to the
undersigned of sixteen (16) shares of its capital stock, the
undersigned hereby agress to be and shall, upon the issuance
of such stock, be beund by the terms and provisions of the
Shareholder’s Agreement executed by Charles Roch, George
Pearson, Edward H. Crane, III and William A. Niskanen as
though and to the same effect as if he had been an original
signatory thereof. A copy of said Shareholders Agreement is
attached hereto and made a part hereof by reference.

TN WITNESS WHEREOF I have set my hand this 14 day of

July 1991%.
y N ')( \// 7
; VAN
9)5—4&’1} )«\-/(
David H. Koch

WITNESS:

-1
%
B epd - lisgs OV W

Clerk of the District Court, Johnson County Kansas
02/29/12 05:23pm MM



Clerk of the District Court, Johnson County Kansas
02/29/12 05:23pm MM



GIMMEL, WEIMAN,
ERSEK, BLOMBERG
& Lewis, PLA.
ATTORNEYS AT Law
4 PROFESSIONAL DR.,

BUITE 145
GATTHERSBURG, MD
20879

(301) B40-8563
(301) 590.9784 FAX

FILED

NOV 02 201

LAST WILL AN D TESTAMERT Register of Wills
Office of the Probate Divlsit)
OF
| DOCKETED
WILLIAM ARTHUR NISKANEN

1, WILLIAM ARTHUR NISKANEN, domiciled in and a resident of Washingfon, D.C,,
do make, publish, and declaré this to be my Last Will and Testawment, hereby revoking all former
wills and codicils made by me and intending hereby to dispose of all my probate estate.

FIRST
Funeral Prg_ngbns
] direct that the expenses of my last illness and of my funeral be paid; and it is.my
direction that the amount of my fimeral expenses shall be within the discretion of my Personal
Representative; notwithstanding any present or futare Hnitation of law, and without the necessity -

of obtzining & court order anthorizing such expenditure.

1 further authorize my Personal Representative to ¢ontract with and pay the official of the
cematery association of the cemetery in which my remains shall be interred for the keeping of the

gravesite in perpetual good condition.

SECOND
Payment on Debts and Expenses
I direct my Personal Representative to pay out of my residuary estate, as soon after my
&eath as may be practicable, all of my just and enforceable debts. However, my Personal
Representative does not need to pay any debt or expense secured by a mortgage, pledge or similar
encurnbrance on property owned by me at my death if, in the discretion of my Personal
Representative, the underlying property may properly pass subject to such mortgage, pledgé or

o 4 "
h\“»,; a @(hmh %V\ (-/kkn-.a\-
Last Will and Testement of William Arthur Nigkenen Page 1 of B \A :

=
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GMMEL, WEIMAR,
ERSEK, BLOMBERG
& Lewis, PA.

 ATTORNEYS ATLAW

4 PROFESSIONAL DR,

——— —  SUmMEI45
GAITHERSBURG, WD
20879

{3061} 8403565
(301) 590-9784 Fax

similar encumbrance, I further direct, hiwever, that iny Personal Representative miay cause any

stich secured debt to be carried, renewed, or refinanced from time to time upon such terms and

conditions as my Personal Representative may deem advisable, faking info consideration the best

interests of my estate and beneficiaries.

THIRD

Pavment of Taxes

I hereby direet my Personal Representative to pay out of my résiduary estate, and as a part
of the expense of administering nty estate, all inheritance, estate, transfer, and succéssién taxes

| (iﬁcluding, in the discretion of my Personal Representative, interest and penalties thereon) which
| may-be assessed by reason of my death on any property or interest included in my gross estate for -

{ax purposes, whether or not such property or interest is part of my adininistrable estafe. I hereby
waive on behalf of my estate any right o recover from any person any part of such inheritance or

estate taxes so paid.

FOURTH

Personal Representative’
1 appoint my surviving spouse, KATHRYN WASHBURN, as Personal Representative
of this ray Last Will and Testament, If for any reason my spouse fails to qualify or ceases to act
as Personal Representative hereunder, I appoint PAUL NISKANEN of Portland, Oregon, as
successor Personal Representative with all the tights and powers as if originally named. The
Personal Repiésentative shall be reimbursed for all reasonable expenses incurred during the
performance of his or her duties even if the Pessonal Representative receives & commission,

Last Will and Testament of Willian Arthur Nisksnen Page. 2 of g ! i
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FIFTH

Tifle to Property
1 hereby conﬁrm that if ] have established title to any property, real or personal, tangible

or intangible (including joint checking or savings accounts in any bank or savings and loan

| associationy in the name of myself and any member of my Tamily (excluding any tedancy i

common), as joint tenanis or tenants with right of survivorship or any variation thereof, such
propetty shall pass by right of survivorship or operation of law outside the terms of this Last Will
and Testament to such person, if he or she survives me. To the extent that any rule or law should
hold otherwise, I give, devise, and bequeath all such jointly held property to such other family

membei or members who were joint owners of such property with me.

SIXTH
Specific Bequests

I give and bequeath Seven Hundred Fifiy Thousand Dollars ($750,000.00) to be
distributed in equal shares to my daughters, JAIME NISKANEN, LIA A, NISKANEN and
PAM NISKANEN, per stitpes.

SEVENTH

Residuary Estate
My Personal Representative shall distribute the rest and remainder of my estate as

follows: .
I In the event our dog, WINSTON, is living at the time of my death, Two
Thousand Doltars ($2,000.00) shall be distributed to DAVE and CARLA SMULLENS
of Westover, Maryland, for his care or to find a suifable home for hitn.

.  Inthe event DAVE and CARLA SMULLENS of Westover, Maryland,
are working for me at the time of my death, Two Theusand Dollars ($2,000.00)
multiplied by the years they have worked for me after 2007 shall be distributed to them,
or the survivor thereof. If they are no longer employed by me or in the event they are
both deceased, this distribution shall lapse. :

R e

ot W

Clerk of the District Court, Johnson County Kansas
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[ One third {1/3) of my estate shall be distributed to my spouse,
KATHRYN WASHBURN, if living; if not, then to SALISBURY UNIVERSITY
FOUNDATION, INC.,, located at 11101 Camden Avenue, Salisbury, Maryland, for

scholarships for students of Washington High School in Somersét County, Matyland, or
its syccessors, .

IV.  One third (1/3) of my esiate shall be distributed to CATO INSTITUTE
loéated 4t 1000 Massachu'setts Avenue, N, W., Washington, D.C.

V.  The rest and remainder shall be distributed to INSITTTUTE FOR
JUSTICE located at 1717 Pennsylvania Avenue, N.W., Suite 200, Washington, D.C.

EIGHTH
General Trust For Those Under The Age Of Thir
If upon my death or upon the termination (in whole-or in part) of a trust herein created, any
person (except my daughters) entitfed to be paid any portion of my residuary estate has not yet
atizined the age of thirty (30) years, such payment shall be held in further trust by GERALD K.

{| GIMMEL, as Trustee, as provided below:

L The Trustee shall pay over to or for the benefit of such person from the net
income or from the principal thereof such amounts as in its sole and absolnte discretion the
 Trustee shall deem to be necessary, reasonable or desirable for the health, education,
maintenance and support of such person. Any net income not so applied shall be
accumulated and added to principal. .

18 When such person shall attain the age of thirty (30) years, the Trustes shall
pay over and distribute the principal and income thereof then in its hands, absolutely and

free of trust to such person.

NINTH
Gifts Are Not Advancements
Unless otherwise specifically provided for m this Last Will and Testament, any gifts of
real or personal property which I have made during my life, before or after the execution of this

i oon %“kw

cxt W

Clerk of the District Court, Johnson County Kansas
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Will, to any persén, shall not be deemed fo b& advancements, and shall not be taken ifito account

in distributing my estate.

TENTH .
~ No Bond Required
1 direct that ne bend be tequired of any Personal Representative named in this Will, and

if, notwithstanding this direction, any bond is required by law, that ho surety be requited on such
bond.

RELEVENTH
MiseeHaneous Provisions
Adopted childrer shall have the same rights as natural born chifdren under this Will,
Throughout this Will, the use of any gender shall be deemed to inélude any other gender or lack
of gender as the confext may require. If any person named in this Will should die within thirty
{30) days after miy death, any bequest or devise for such person shall lapse and shall be tteated as

if such person predeceased e,

TWELFTH

Powers of Personal Representative
1 give unto my Personal Representative full power and authority, without any order of

vourt, to do all things necessary to probate my estate, including, but rot limited to, the following:

1 To file joint income or gift tax returns without incurring any personal

i1 To borréw money and give security therefor;

HI.  To sell, mortgage, pledge, exchange, or otherwise deal with or dispose of
the property, real or personal, comprising my estate, upon such terms as the Personal-
Representative shall deem best;

Page Sof8 MQ&‘M (Z(h it
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in favor of or against my estate;

V. To settle any and all federal estate, state estate, or state inheritance taxes;

) V1  To compromise the valuatiosis of any pro;:emes in conngetion w1th the
“adjushment of any so-called déath faxe§jand, ™~ — 7T T T

VIL.  ‘The decision of my PerSonal Representative respecting any such
seitlement or claims in favor of or against my estate or respecting the compromise of any
income or gift taxes or any federal estate, state estate, or state inheritance taxes, or valua-
fions of property in connection therewith shall be subject to question by no one.

VIO, For any of the foregoing purposes, T expressly authorize and empower my
Personal Representative to make; execute, and deliver any and all deeds, contracts, mort-
gages, bills of sale, or other instruments necessary and desirable therefor.

In the event my Personal Representative is required to,allocate step-up basis among my
assets and/or my beneficiaries, my Personal Representative is directed to allocate the step-up
basis among all assets which are capable of receiving a step-up basis on a pro rate basis based
upon the total value of all assets subject to receiving step-up basis. Ivly Personal Representative
is specifically relieved of all Fiabifity for such decisions as to-the allocation of step-up basis and
should any beneficiary challenge in Court such allocation, the Personal Representative is directed
to defend such ehallenge and to-charge all costs of such defense ta the inheritance left to such

challenger,

If, at the time of distribution of any part of my Estate, my Personal Representative, in its
sole and absolute discretion, determines that a beneficiary is or would be unzble to properly
manage such amounts by reason of illness, mental or physical disability, advanced age, addiction,
or otherwise, then such amounts may be paid Qu{ by the Personal Representative in such of the

following ways as it deems best:

I - Tothe natural or legally appointed guardian or conservator of such
beneficiary.

u bZ, L
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IL. To some refative or friend for the care, support and education of such

beneficiary.

i

BL By asking the Court to establish a trust for the benefit of the beneficiary to

__ which such funds can be paid.

IN WITNESS WHEREOQF, I have hereunto set my hand and seal to this my Last Will
and Testartient, consisting of eight (8) typewritten pages, on the bottom, right-hand margin of

| each page of which 1 have affixed my signature for identification this I day of

, 2010, -

{
N e Ah‘d&m\ ((@?4 Moo (BAL)

WILLIAM ARTHUR NISKANEN

We, the undersigned, hereby certify that the foregoing instrument was signed, sealed,
published, and declared on the date stated by the said WILLYIAM ARTHUR NISKANEN, in

our presence, as his Last Will and Testament; and we have, at his request, i his presence, and in

| the presence of each other, hereunto subseribed our names as atfesting witnesses.

WM 4 Professional Drive, Suite 145

1| GERALD K. GIMMEL Ghaithersburg, Maryland 20879

4 Professional Drive, Suite 145
Gaithersburg, Maryland 20879

Wtz A fwen
J
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|| VAUGHT-SPENCER, witnesses, this _} g% day of_Tiang. ,2010.

ARTHUR NISKANEN, GERALD K. GIMMEL, and MARY 4. VAUGHT-SPENCER,
known to me to be the testator and the witnesses, regpectively, whose names are signed io the
foregoing instrument and, all of these persons being by me first duly sworn, WILLIAM
ARTHUR NISKANEN, the testator, declared to me and to the witnesses in my presence that
said instrument is his Last Will and Testament and that he willingly signed and executed it in the
presence of said witnesses as his free and voluntary act for the purposes therein éxpressed; that
said witnesses stated before me that the foregoing will was executed and acknowledged by the
testatot 8§ his Last Will and Testament in the presence of said witnesses who in his presence and
at his request, and in the presence of each other, did subscribe their names thereto as attesting
witnesses on the day of the date of said will, and that the testator, at fhe time of the exeeution of
said will, was over the age of 18 years and of sound and disposing mind and memory.

Wit B ke

WILLIAM ARTHUR NISKANEN

é&’ﬁ/ zfﬂ ?( ézﬂ/ﬂcﬂ

GERALD K. GIMMEL

Subscribed, sworn and acknowledged before me by WILLIAM ARTHUR NISKANEN,
the testator, subscribed and sworn before me by GERALD K. GIMMEL and MARY A.

(Si@ECK?LUL ﬂw

Notary
My commiésion expires . Ed/ 22 13

* Before me, the undersigned authofity, ofi this déy personally sppeared WILLIAM — ~

Pags § of§ \A\M‘"’Vi’“m"’“ 71{ bl
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_._ ... Sent:-Friday,-March 02,-2012.0L:4ZPM.. . ..

From: Robert Levy [mailto:rlevy@cato.ord]

To: Crane Ed <ecrane@cato.org>; Yass Jeff <yass@susqg.coms>; Koch, David (New York); Rich
Howie <HowRch@cs.com>; Dennis Richard <mspencer@cdcommodities.com>; Humphreys
Ethelmae <Ethelmae Humphreys@tamko.coms>; Young Fred <fyoung@tds.net>; Gentry,
Kevin; Andersen Tucker <Tucker@aboveailadvisors.com>; Pfotenhauer Nancy
<nancy@mediaspeakstrategies.com>; Koch, Charles; Napolitano Andrew
<judgenap@foxnews.com:>; Olson Ted <tolson@gibsondunn.com:;
preston.marshall@maropco.com <preston.marshall@maropco.com>; Washburn Kathy
<kathwash1@gmail.com>

Ce: Andersen Tucker <marla@abovealladvisors.com>; Koch, David (Boston); Bond Frank

. <frankbond.fgi@verizon.net>; Lesley Albanese <Jalbanese@cato.org>
Subject: Cato Special Board Meeting

I've been reminded that daylight savings time starts Mar 11 ... So all times should be EDT, not
EST. Thanks

To the Cato Institute Board of Directors ...

In accordance with Article V, section 3 of our ByLaws, I'd like to call a special meeting of the
board on any weekday from Monday, March 12 through Friday, March 23. The meeting will be
held at our DC headquarters, but directors may also participate by telephone. My primary
purpose is to update the board regarding recent board changes, a pending lawsuit, and their
implications for Cato's ongoing operations. I anticipate that the meeting will ran 30-60 minutes.
Meanwhile, Il soon distribute a draft of the minutes of the shareholders' meeting held on
Thursday, March 1.

Please let me know by 9:00 p.m. ESF EDT on Tuesday, March 6, what dates and times
(ESTEDT) you can be available in person or by phone from Monday the 12th through Friday the
23rd. T've also asked Lesley Albanese to respond to this email so she can serve as secretary at
the meeting.

Many thanks
Bob

Robert A. Levy
Chairman

Cato Institute

¢/o 8787 Bay Colony Dr.



Naples, FL. 34108
Phone: 239-566-7139






—-Qriginal Message—-—

From: Robert Levy [mailto:rlevy@cato.org]

Sent: Monday, March 13, 2012 2:59 PM

To: Crane Ed; Marshall Preston; Pfotenhauer Nancy; Yass Jeff; Rich Howie;
Koch Charles G.; Koch David H.; Washburn Kathy; Dennis Richard; Humphreys
Ethelmae; Olson Ted; Young Fred; Gentry Kevin; Andersen Tucker; Napolitano
Andrew

Ce: Andersen Tucker; Koch David H.; Bond Frank




Subject: Agenda for Cato's Special Board Meeting
To the Cato Institute Board of Directors;

I've been asked for an agenda for Thursday's special board meeting.
Although not required by law or the Institute's governing documents, l've
attached (below) an agenda for your review. Please understand that the
Institute is not acknowledging that an agenda must be provided, or that
matters other than those delineated in the agenda will not be considered at

the meeting.

In addition to board members, the following persons have been invited to T
attend the special meeting: Wes Edwards, an attorney with Koch Industries;
Edward Frizell, an attorney with Polsinelli Shughart, which is representing

the Cato Institute; David Boaz, Cato's executive vice president, who

customarily attends the Institute’s board meetings; and Lesley Albanese,

Cato's vice president for development, who will serve as recording

secretary. Each of those persons is invited to observe, but not

participate, unless his or her views are requested on a specific issue.

Best regards

Bob

Robert A. Levy
Chairman

Cato Institute

c/o 8787 Bay Colony Dr.
Naples, FL 34108
Phone: 235-566-7139



_ C_Qun of Johnson County, Kansas.

2184037.1

AGENDA

Special Meeting of the Board of Directors of the
Cato Institute

March 22, 2012

Advise the board regarding litigation pending against the Institute in the District

Consider creating a special commiitee of the board to manage the pending
litigation.

Consider modifying Article IV, Section 2 of Cato’s bylaws to provide that board
vacancies will be filled by class, to hold office until the next election of the class
for which the directors shall have been chosen, in accordance with K.S.A. 17-
6513(b).

Consider modifying Article IV, Section 3 of Cato’s bylaws relative to the-removal
of directors to comply with K.S.A. 17-6301(k).

Consider alternatives to involve important donors and supporters in Cato’s affairs,
including, without limitation, having them become members of the board of
directors.

Consider other business that may come before the meeting.
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From: Koch, Charles
Sent: Tuesday, March 20, 2012 8:21 PM

To: rlevy@cato.org
Cc: Crane Ed; Marshall Preston; Pfotenhauer Nancy; Yass Jeff; Rich Howie; Koch, Charles; Koch, David (New York);

Washburn Kathy; Dennis Richard; Humphreys Ethelmae; Olson Ted; Young Fred; Gentry, Kevin; Andersen Tucker;
Napolitano Andrew; Andersen Tucker; Koch, David (Boston); Bond Frank
Subject: March 22 Board Meeting

Bob:

Thank you for the agenda for the March 22 board meeting. The following are follow-up questions that | have concerning certain
proposed agenda items. | have copied the other board members in the interest of time and transparency, and | ask that each of
themn also review the questionsand your responses so they can better understand these serious issues and the full implications of

your answers.

1. Regarding the discussion of the litigation pending against the Institute {Agenda ftem 1), will the Institute’s counsel be
present? Also, will the entire board be privy to this discussion or will the board members that have a conflict of interest
regarding the litigation be excluded from this portion of the meeting? If the board intends to meet in executive session
regarding this litigation, please confirm that neither you nor any other interested director (including directors who are
individually named in the litigation} will participate in the executive session.

i

2. Regarding the creation of a special committee {Agenda ltem 11), we generally support the creation of an independent special
committee and would propase that the committee be composed of equal numbers of Board members elected by us, on the



one hand, and the Crane/Niskanen/Washburn group, on the other, but excluding all four of the named parties in the
litigation and, in light of your very public support of this latter group, also excluding yourself.

3. Regarding the proposed consideration of Article IV, Section 2 of the Institute’s Bylaws (Agenda ltem It}), are you, in fact,
intending ta propose an amendment to that provision at the meeting, or are you aware of anyone else who intends to do
so? If so, what are the reasons for which you or such other director is proposing such modification (beyond your expressed
concerns that such Section may not comply with KSA 17-6513(b))? And why are you or, to your knowledge, any other
director, proposing consideration of such a change only now? Please identify your reasons and rationale as soon as
possible in advance of the board meeting so that, as directors, each of us may act on an informed basis consistent with our

fiduciary duties.

4. Regarding the proposed consideration of Article IV, Section 3 of the Institute’s Bylaws (Agenda Item 1V), are you, in fact,
intending to propose an amendment to that provision at the meeting, or are you aware of anyone else who intends to do
so? If so, what are the reasons for which you or such other director is proposing such modification (beyond your expressed
concerns that such Section may not comply with KSA 17-6301{k))? And, again, why are you or, to your knowledge, any
other director, proposing consideration of such a change only now? Please identify your reasons and rationale as soon as
possible in advance of the board meeting so that, as directors, each of us may act on an informed basis consistent with our

fiduciary duties.

5. Please elaborate on what is presently contemplated by Agenda ltem V. Is it presently contemplated that existing board
members would resign from the board and be replaced by donors/supporters of the Institute? Orisit contemplated that
the board would seek to increase the size of the board and appoint new, additional members to the board? In either
instance of replacing existing members or filling new slots, is it your intention or the Intention of any other director to seek
to fill these slots or nominate persons to fill these slots at the March 22 board meeting? I so, please identify those
directors and these nominees. Again, as directors we need to have information sufficiently in advance of any proposed
vote to allow us to be able to act on an informed basis consistent with our fiduciary duties.

Quite aside from each director’s need for sufficient time and information to give due deliberation to any proposal to change the
fundamental governance structure of the Institute, please note that any attempt to use this proposal as a vehicle for “packing” the
board with directors favoring the “Crane contingent” raises grave concerns regarding breaches by each participating director of his
or her personal fiduciary duties owed to the Institute and to all of its shareholders. Moreover, doing so would be totally inconsistent
with the standstill agreement that is currently In place, which provides that no amendments to the bylaws and no changes to the
composition of the board would be-undertaken by anyone pending resolution of the pending dispute. Indeed, unless you assure me
by Wednesday, March 21 at 1PM (Central Standard Time) that neither you nor, to your knowledge, any other director will seek to
expand the size of the board at the March 22 meeting, we are prepared to take all necessary and appropriate steps, including
possiblyseeking immediate injunctive relief.

6. Regarding Agenda item VI, is there any other business that you or, to your knowledge, any other board member intends to
bring before the board at the March 22 meeting?

In light of the fact that the board meeting is Jess than 48 hours away, please respond to these guestions/comments as soon as
possible.

Thank you in advance.

Charles Koch
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—QOriginal Message-—-
From: Robert Levy [mailto:rlevy@cato.orgl
Sent: Wednesday, March 21, 2012 1:21 PM

To: Koch, Charles
Cc: Ed Crane; Marshall Preston; Nancy M. Pfotenhauer; Jeff Yass; Howard Rich; Koch, David (New York);

Washburn Kathy; Richard Dennis; Ethelmae Humphreys; Olson Ted; Fred Young; Gentry, Kevin; K Tucker.
Anderson; Napolitano Andrew; Andersen Tucker; Koch, David (Boston); Frank Bond
Subject: Re: March 22 Board Meeting

Sorry, | inadvertently omitted the attachment. Here it is:



360964.1

AGENDA

Special Meeting of Board of Directors of
Cato Institute

March 22, 2012

Advise Board of Directors of the Litigation pending in the District Court of
Johnson County, Kansas

Consider creation of special Committee of Board of Directors to manage litigation
against the Cato Institute

Consider modification to Article IV, Section 2 of the Bylaws of the Corporation
to provide that Board vacancies will be filled by class to hold office until the next
clection of the class for which the Directors shall have been chosen in accordance
with K.S.A. 17-6513(b)

Consider modification to Article IV, Section 3 of the Bylaws of the Corporation
relative to the removal of Directors to comply with K.S.A. 17-6301(k)

Consider modification to Asticle V, Section 4 of the Bylaws of the Corporation to
increase the required notice for a special meeting of the Board of Directors from

twenty-four hours to five days.

Consider alternatives to engage important donors in involvement with the Cato
Institute including, without limitation, having them participate as members of the
Board of Directors

Consider other business which may come before the meeting
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e Original Message —-—

From: Robert Levy [mailto:rlevy@eato.ore]

Sent: Wednesday, March 21, 2012 09:11 PM

To: Koch, Charles; Crane Ed <ECrane(@cato.org>; Marshall Preston <pr eston.marshalli@maropco.conr™>; Plotenhauer Nancy
<gancy@mediaspeakstratesies.com>; Yass Jeff <yass@susq.com>; Howard Rich <howrch@gs.com™; Koch, David (New York);
Washbumn Kathy <kathwash|@gmail.com™; Demnis Richard <mspencer@cdecommodities.com>; Hurphreys Ethelmae
<Ethelmae Humphreys@tamko.com>; Olson Ted <tolson@eibsondunn.com>; Young Fred <fyoung@tds net>; Gentry, Kevin; K
Tuocker. Anderson <tucker(@abovealladvisors.com>; Napalitano Andrew <judeenap@foxnews.com>

Ce: Andersen Tucker <marla@abovealladvisors.com>; Koch, David (Boston); Bond Frank <frankbond.fei@verizon.net>

Subject: Re: March 22 Board Meeting

To the Cato Institute Board of Directors:

T've attached below proposed resolutions for consideration at the special board meeting on March 22. Ag noted in the agendathat I
previously forwarded, other business and other resolutions may also be considered at the March 22 meeting,

Bob Levy



RESOLUTIONS OF THE BOARD OF DIRECTORS
OF CATO INSTITUTE

WHEREAS, Charles G. Koch and David H. Koch, two of the stockholders of Cato
Institute (the “Imstitute”™), have filed a lawsuit in the District Court of Johnson County, Kansas
against the Institute and the other two stockholders of the Institute (the “Lawsuit”); and

WHEREAS, given that certain members of the Board of Directors of the Institute (the
“Board™) may be presented with actual or potential conflicts of interest with respect to the
Lawsuit, the Board deems it in'the best interests of the Institute to designate and creafe a special
committee of the Board (the “Litigation Committee™) to undertake the evatuation, supervision,
oversight and management of the Lawsuit on behalf of the Institute, as more fully described in
the resolufions set forth below.

Creation of Litigation Committee

NOW, THEREFORE, BE IT RESOLVED, that the Board hereby designates and creates
the Litigation Committee, which Committee will be constituted by three (3) members of the
Board, which such members will be appointed by resclution passed by a majority of the whole
Board.

FURTHER RESOLVED, that the Litigation Committee is hereby authorized and directed
to continue in existence until such time as the Litigation Comumittee shall recommend its
dissolution to the Board of Directors.

FURTHER RESOLVED, that the Litigation Committee is hereby authorized and directed
to supervise, oversee and manage all matters relating to the Lawsuit on behalf of the Tnstitute,
including but not limited to (i) investigating the factual and legal issues relating to the Lawsuit,
(i) controlling, supervising and managing the Lawsuit, (iif) interacting directly with legal
comsel (and any other advisors engaged by the Litigation Committee) with respect to the
Lawsuit and appearing through counsel on behalf of the Institute in the Lawsuit, and (iv)
directing the. representation of the Institute in the Lawsuit and making all decisions on behalf of
#he Institute Wwith respect to the Lawsuit, inclading but not limited to, defending or taking such
other action that the Litigation Commiittee deems to be necessary or appropriate, in its discretion,
in connection with the Lawsuit; provided that, any seitlement of the Lawsuit will be contingent
upon approval of the Board. Notwithstanding the foregoing authority granted to the Litigation
Committee, in no event will the Litigation Committee be authorized to make any decision
regarding whether the Institute should purchase shares of stock of the Institute from any of its
stockholders or their successors and assigns, which such decision shall be reserved to the Board.

FURTHER RESOLVED, that the Litigation Commitiee is hereby authorized to adopt

c¢harter, bylaws or other document governing the internal matters of the Litigation Committee,
and to amend, restate or replace the same from time to time.

3607924
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FURTHER RESOLVED, that the engagement of Polsinelli Shughart PC to provide legal
services to the Institute wifh respect fo the Lawsuit, pursuant to the instructions and direction of
the Litigation Commiittee, is hereby approved, confirmed, and ratified.

FURTHER RESOLVED, that the Litigation Committee is hereby authorized, in the
Litigation Committee’s discretion, 1o engage, either directly or indirectly through its Advisors
{defined below), one or-more third party professionals, including independent legal courisel for
the Litigation Committee (collectively, the “Advisors”) that may be required, necessary, or
advisable, as determined in the Litigation Committee’s sole discretion, to assist the Litigation
Committee with réspect to the Lawsuit.

FURTHER RESOLVED, that unifl the work of the Litigation Conunitiee is completed,
each member of the Litigation Committee will be reimbursed by the Institute for any reasonable
expense incurred by that member in the petformarnce of his -or her duties as a member of the
Litigation Committee.

FURTHER RESOLVED, that the Institute will pay all fees of the Advisors incurred in
connection with thé Lawsnit and the conduct of the Litigation Committee. .

FURTHER RESOLVED, that given the actual of potential conflicts of interest of certain
Board members with respect to the Lawsuit, unless requested by the Board, (i) the Litigation
Committee shall have no obligation or duty to report to the Board with respect to the Lawsuit or
any -discussions, negotiations, strategies or actions of the. Litigation Commiftee with réspect
thereto, and (i) if the Litigation is requested to make a report by the Board, any director of the
Tostitute who is a party to. the Lawsuit (each an “Interested Party™) and any director who is
affiliated, directly or indirectly, with an Interested Party, will recuse themselves from any Board
meeting where such report concerning the Litigation will be made by the Litigation Committee
{any such meeting, & “Committee Report Meeting™).

FURTHER .RESOLVED, that before beéing permitted to attend a Committee Report
Meeting, ¢éach Board member must execute a Confidentiality and Non-Disclosure Agreement in
2 form to be reasonably determined by the Lifigation Commitiee (“Confidentiality
Agreement™), and the Board hereby -authorizes any officer of the Institute to execite such
Confidentiality Agreement on the Institute’s behalf.

FURTHER RESOLVED, that pursuant to Aﬁticle SEVENTH of the Institirte’s Restated
Articles of Incorporation, the Institute shall indemnify all members of the Lifigation Committee
to the full extent permitted by K.5.A. 17-6305 and.any dther relevant Jaw in effect from time to
time.

FURTHER RESOLVED, that the Institute shall indemnify all members of the Litigation
Committee pursuant to the terms of an Indemnification Agreement in 4 form to be reasonably
determined by the Litigation Committee (“Tndemnification Agreement”), and the Board hereby
authorizes any officer of the Institute to execute such Indemnification Agreement on the
Institute’s behalf.

FURTHER RESOLVED, that the officers of the Institute be, and they hereby are,
directed 1o take such actions as are appropriate or advisable in order to assist the Litigation

2.
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Committee in the discharge of its duties, subject to the review and oversight of the Litigation
Committee.

Appointrment of Litigation Committee Members

RESOLVED, that . :
are hereby appointed and designated as the members of the Litigation Committee, to exercise
nch powers and perform such duties as set forth in the foregoing resolutions.

360792.4




RESOLUTIONS OF THE BOARD OF DIRECTORS
OF CATO INSTITUTE

WHEREAS, the Board of Directors of Cato Institute (the “Imstitute”) believes it is in the
best interests of the Institute to amend the Restated Bylaws of the Institute dated March 9, 2007,
25 amended April 1, 2011 (the “Bylaws”), as set forth below.

RESOLVED, that the Bylaws are hereby amended as set forth below:

following:

“V/acancies on the board of directors and newly created directorships resulting from any
increase in the authorized number of directors shall be filled by a majority of the members of the
board then in office, even though less than & quorum. Directors chosen for newly reated
directorship positions shall be filled such that no more than one half of such directorships shall
be allocated to one class of directorships and no more than one half plus one of such
directorships shall be allocated to the other class of directorships, all in accordance with Article
IV, Section 1 of the Bylaws. The designation of directors to a specific class shall be made at the
time of the filling of a newly created director’s position. Directors chosen fo fill a vacancy for an
existing directorship shall serve for the remaining term of such directorship. Any directors
chosen to fill vacancies or newly created directorship positions shall hold office until the next
election of the class for which such directors shall have been chosen, and until their successors
shall be elected and qualified.”

2. Article IV, Section 3 of the Bylaws is deleted in ifs entirety and replaced with the
following:

“At a meeting of the shareholders called for that purpose, the entire board of directors or
any individual director may be removed from office for cause by the vote of a majority of the
outstanding shares entitled to vote at an election of directors.”

3. The term “twenty-four hours” in the second sentence of Article V, Section 4 of
the Bylaws is hereby deleted and replaced with the term “five (5) days.”

4. In all other respects except as amended herein, the provisions of the Bylaws shall
remain in fall force and effect.

1. Article IV, Section 2 of the Bylaws is deleted in its entirety-and replaced with the -



EXHIBIT 15

bl

s
et
z

)



From: Koch, Charles

Sent: Thursday, March 22, 2012 10:40 AM

To: 'rlevy@cato.org'

Cc: 'Crane Ed"; 'Marshall Preston'; 'Pfotenhauer Nancy'; 'Yass Jeff'; 'Rich Howie'; Koch, David (New York); 'Washburn
Kathy"; 'Dennis Richard'; 'Humphreys Ethelmae'; 'Olson Ted'; 'Young Fred'; Gentry, Kevin; '"Andersen Tucker'; ‘Napolitana
Andrew'; 'Andersen Tucker'; Koch, David (Boston); 'Bond Frank'

Subject: Today's Board Meeting

Bob:

We received yesterday afternoon your response to my email and the revised Agenda for today’s meeting. Last
night; long after business hours, we received copies of two board resolutions relating to alterations in Cato by-
laws and the appointment of a special litigation committee for Cato. I offer the following thoughts:

First, I appreciate that outside counsel’s presentation on the litigation will be informative rather than strategic
and that you do not intend to seek any “executive session” on this point. Iunderstand this to mean that no one
need recuse themselves from this part of the meeting, and I agree with your position on this agenda item.

Please note, however, that if anyone does propose that David and I must leave the meeting for this part of the
agenda, we intend to remain — certainly we would not leave if Ed, Kathryn and you remain in the meeting, since
both of them are named personally in the litigation and have personal interests that are certainly not the same as
the institutional interests of Cato to have this issue resolved, and, as made eminently clear in your public
statements, you have clearly adopted Ed’s and Kathryn’s position in the litigation.

Second, it is simply impossible to evaluate the terms and implications of these resolutions on such short notice.

As a quick reaction, we do agree with your point that members of any special litigation committee should be
chosen for their qualifications; that being said, however, Cato’s institutional interest in a civil resolution of this
litigation suggests the obvious benefits of seeking such qualified directors chosen by all shareholders. A second



quick reaction is this: the special litigation committee’s scope is very, perhaps overly, broad and there appear to
be no Board constraints on the commitiee™s power to expend the Institute’s resources. In any event, there is not
time to evaluate all the implications of this proposal before today’s Board meeting. The issue should be
deferred to a time when it will have been possible for all board members to have the benefit of analysis and

counsel on this question.

Third, as to Revised Agenda Items III, IV and V, your email suggests, and your transmission of last evening
confirms, your intent to propose these resolutions for a vote today. 1 note that your original agenda spoke only
of “considering” such issues. Late on the eve of the meeting, we are now given a resolution raising questions of
law and governance: that resolution is far too complicated in its potential implications, and comes far too late
for fair and genuine advance consideration by all Board members in the exercise of their fiduciary duties to the
Institute.  The affected by-law provisions have remained in place for years, and there certainly is no need to
rush through any amendments without due notice and a chance for directors to consider in a thoughtful way
whatever advice they receive from corporate counsel at the meeting or from their personal counsel. Directors

. also need time to consider both the ultimate effect of these changes on the composition of the Board over the
next two years regardless of how the pending litigation is resolved and also their personal own fiduciary duties
to Cato and to all of its shareholders. Therefore, I urge you not fo press for a vote on any. such amendments at
this meeting.

Fourth, as to Point 5 of your email, I agree that Cato cannot peglect consideration of important donors. Toward
that end, David and I cast votes for Cato donors John Malone and Don Smith at the last shareholders’ meeting.
They were not elected to the Board because they received no other votes, but in any event, it cannot be fairly
said we are indifferent to Cato’s donors. Let me add that if donors, or some of them, have expressed
disenchantment, it appears to me that this is a consequence of your very public campaign to misrepresent our
past conduct and future intentions and to mischaracterize the nature of our efforts to protect rights provided to
shareholders (including us) under a Cato Institute founding document.

Finally, you continue to dodge the question of whether you — or any other director to your knowledge — will
present at the meeting a specific resolution on increasing sponsor/donor participation on the Board and/or call
for an immediate vote on the proposal. This reticence on your part strongly suggests that someone does, in fact,
intend to force some kind of vote on this issue at the meeting. Your statement in last night’s resolution-
transmitting email to the effect that “other resolutions may also be considered at the March 22 meeting,” may
fairly be read as confirming that suggestion. What that statement does not do is put board members on genuine
notice that a vote on that subject is part of today’s meeting agenda. While we certainly would not oppose an
open discussion on the question of important donor contributions to the Institute, we believe that changing the
size and/or composition of the Board at this sensitive moment, in the face of the present litigation, would
interfere with shareholder rights under the Shareholders Agreement. It would also be an overly aggressive act
‘that would effectively preclude hopes for a consensual settlement of the dispute and a clear breach of fiduciary
duty by its sponsors. If any such resolution were presented for an immediate vote, we certainly would oppose it
and may seek judicial assistance in blocking its implementation under these circumstances. We therefore hope
_that no one will press this issue at this time.

Sincerely,

Charles
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--—-— QOriginal Message --——

From: Robert Levy [mailto:rlevy@ cato.org]

Sent: Friday, March 23, 2012 09:52 AM

To: Koch Charles G. <kochc@kochind.com>; Koch Dav:d H. <kochld@kochind.com>
Cc: Napolitano, Andrew; Olson Ted <tolson@gibsondunn.com>

Subject: Personal note

Charles and David:

Yesterday's board meeting was an awful experience for everyone involved. Accordingly, | feel that a personal
note is in order.

| deeply regret doing battle against friends such as Judge Napolitano and Ted Olson, with whom I've worked
effectively in the past to advance causes in which we believe. AndI'm especially distressed at having to take
defensive measures against the two of you, who have done so much to promote liberty. That said, those
measures - which | will continue to take, subject to constraints imposed by law and my own values -- were
and are necessary because, in my view, you have left the Cato Institute no reasonable alternative. | do not
understand your motivation. I'm appalled by the damage we're all doing to Koch interests, Cato interests, and
the broader goals we share — not to mention the destructive effect on personal relationships.

Reasonable people should be able to resolve this situation. | consider myself a reasonable person. Can you
suggest a counterpart?

Bob

Robert A, Levy
Chairman

Cato Institute

c/o 8787 Bay Colony Dr.
Naples, FL 34108
Phone: 239-566-7139
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~~~~~ Original Message-----

From: Koch, Charles

Sent: Monday, March 26, 2812 3:20 PM

To: "Robert Levy’

Cc: 'Crane Ed'; 'Marshall Preston'; 'Pfotenhauer Nancy'; 'Yass Jeff'; ‘Rich
Howie'; Koch, David (New York); ’Washburn Kathy'; 'Dennis Richard®'; 'Humphreys
Ethelmae'; 'Olson Ted'; ‘Young Fred'; Gentry, Kevin; 'Andersen Tucker’;
"Napolitano Andrew'; 'Andersen Tucker'; Koch, David (Boston); ‘Bond Frank'
Subject: RE: Personal note

Bob,

I am in receipt of your note. David and I agree that Thursday was an awful
experience. However, it was an experience that could, and should, have been
avoided.

As we told you last week through Wes Edwards, we are open to discussing a
possible resolution, including a good faith consideration of alternative
corporate structures. We told you we would do sc immediately, as we were not
trying to delay and we would not waste your time if resolution was not possible
in the short-term.

We had only one request -- that you not proceed with the board meeting and the
hostile agenda you proposed. As we told you then, it was clear that the meeting
would not go well. In response, you told us you had no desire to postpone the
board meeting. You then sent detailed board resolutions at 9:38 pm the night
before the board meeting, refusing to allow sufficient time for proper
consideration before voting on them - how is that reasonable?

To us, this is a repeat of the position you took at the end of February, when you
rejected our request for a four day delay of the shareholders meeting (which
foreseeably led to the present conflict given your position on the disposition of
Bill Niskanen's shares), after Howie Rich and Frank Bond requested that we
propose a path to resolution.

We are struggling with the sincerity of your overtures, since each is coupled
with a hostile act and our positions are continually misrepresented. We had
thought of you as a reasonable person, but your actions on this issue belie that.
Rather than our meeting with you and experiencing more of the same, we think it
would be more productive to agree on a principled and reasonable third party to
mediate, as we previously proposed. This approach would seem to offer the best
chance to stop the damage.

We strongly disagree with your characterization that we have left you no
reasonable alternative but to pursue this unethical rule or ruin strategy. Of



the many dozens of boards on which I have served over the last 58 years, I have
never experienced one that tolerated, let alone actually encouraged, the
egregious behavior and poor practices of Cato's management. If David's and my
goal of putting in place principled and sound leadership, and a board that
requires it, can be achieved, Cato's effectiveness in advancing a free soclety

would increase markedly.

If, as you suggest, your primary goal is to promote liberty, rather than to
simply control Cato whatever the consequences, we continue to be willing to try

to reach a settlement.

Charles Koch

P.S. Bob, you will note I have CCed the entire board, since I believe they all
need to understand our position on these issues.



